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EXPLANATORY STATEMENT

Public Service Act 1999

Public Service Commissioner’s Amendment Directions 2002 No. 1

The Public Service Commissioner’s Directions 1999 (the Directions), a subordinate instrument under the Public Service Act 1999 (the Act) came into effect at the commencement of the Act, on 5 December 1999. 

The Directions are made in accordance with subsections 11(1), 15(4) and section 36 of the Act and are legally binding on Agency Heads and Australian Public Service (APS) employees. 

The Directions provide for the effective implementation of the Act. They are open to parliamentary scrutiny, and hence, can be disallowed by resolution of either House of Parliament, under subsection 42(4) of the Act.

The purpose of the Directions is to prescribe minimum standards with which Agency Heads and APS employees must comply. Agency Heads are required to establish measures, structures and appropriate systems that ensure these standards are met in exercising their employment powers. Agency Heads may, however, put in place measures over and above the minimum requirements.

Section 10 of the Act provides for the APS Values.

Section 11 of the Act provides that the Commissioner must issue directions in relation to each of the APS Values for the purpose of ensuring that the APS incorporates and upholds the Values and for the purpose of determining the scope or application of the Values.

Clause 4.4 of the Public Service Commissioner’s Directions 1999 provides that an Agency Head must put in place measures to ensure that a person is not engaged as an ongoing APS employee if the person has received a redundancy benefit from an APS Agency or a non-APS Commonwealth employer and 12 months has not passed since the person’s previous employment ended.  

Agency Heads have some discretion to engage persons as non-ongoing employees (at a classification below the SES level), usually after consultation with the Public Service Commissioner. 

The terms ‘redundancy benefit’ and ‘non-APS Commonwealth employer’ are defined in the Dictionary to the Directions.

Purpose of amendments to Directions

The purpose of the Public Service Commissioner’s Amendment Directions 2002 (No.1) is to:

· extend the limitation on the subsequent employment of persons who have received a redundancy benefit from Commonwealth employment to persons being engaged overseas to perform duties overseas as employees under section 74 of the Public Service Act 1999 (the Act); and

· amend the definitions of ‘redundancy benefit’ and ‘non-APS Commonwealth employer’ to clarify the operation of these provisions.

Notes on the clauses of the Public Service Commissioner’s Amendment Directions 2002 (No. 1) are set out below.

Notes on clauses

Clause 1
sets out the name of the Directions.

Clause 2
provides for the Directions take effect on Gazettal.
Clause 3
provides that the amendments to the Directions are set out in Schedule 1.

Schedule 1

Item 1
Item 1 repeals clause 4.4 of the Public Service Commissioner’s Directions 1999 and substitutes clauses 4.4, 4.4A and 4.4B.


Clause 4.4 of the Public Service Commissioner’s Amendment Directions 2002 (No.1) amends the definition of ‘redundancy benefit’ previously contained in the Dictionary to the Directions by:

· deleting an obsolete reference to section 76R of the Public Service Act 1922;

· while it was necessary to include reference to such payments when the Directions were first made, such a reference is no longer necessary as anyone who received a payment under this section of the Public Service Act 1922 would no longer be covered by these arrangements as more than 12 months would have elapsed since the person’s previous APS employment ended;

· making it clear that a ‘redundancy benefit’ does not include a payment made to a person for early termination of a period of non-ongoing or temporary employment;

· it is not unusual for a non-ongoing employee whose employment is terminated early for reasons outside their control (e.g. where the duties are no longer available or are no longer required to be performed) to be paid an amount as compensation for the foreshortening of the engagement. Such payments are not redundancy benefits and non-ongoing employees who receive such a payment are not restricted under the Directions from applying for subsequent employment in the APS;

· making it clear that a ‘redundancy benefit’ does not include a payment to a person engaged overseas to perform duties overseas who ceases employment other than at the initiative of the employer;

· it is necessary to recognise that in some overseas jurisdictions, employees who resign receive a separation payment under local law.


Clause 4.4A of the of the Public Service Commissioner’s Amendment Directions 2002 (No.1) is largely the same as clause 4.4 of the Public Service Commissioner’s Directions 1999. 

The only change involves a minor technical amendment to the wording of subclause (2)(a)(i) where the reference to item 8 of subregulation 3.5(2) of the Public Service Regulations has been removed. Item 8 of this subregulation refers to a situation where a person is offered ongoing employment but prefers to be engaged for a specified term.  As the purpose of this clause of the Directions is to prohibit the employment of persons as ongoing employees for 12 months, a person would not be entitled to be offered ongoing employment in the first place so the reference to item 8 in these circumstances is redundant.

Clause 4.4B of the of the Public Service Commissioner’s Amendment Directions 2002 (No.1) introduces a requirement for Agency Heads to put in place measures to ensure that a person is not engaged overseas to perform duties overseas as an employee under section 74 of the Act if:

· the person has received a redundancy benefit from an Agency or a non-APS Commonwealth employer; and

· 12 months has not passed since the person’s employment ended.

However, an Agency Head may engage such a person if the engagement is to be for a specified term and the Agency Head:

· considers the engagement of the person to be essential to the Agency's operations having regard to the nature of the duties to be performed and the skills, experience and qualifications of the person; and 

· has consulted the Public Service Commissioner before engaging the person.

Under section 74 of the Act, an Agency Head may, on behalf of the Commonwealth, engage persons overseas to perform duties overseas as employees (locally engaged employees).  Such persons, however, are not APS employees as defined in the Act and they have not been covered by the arrangements set out in the Directions, which explicitly apply only to the engagement of persons as APS employees.

As a result of this amendment, the arrangements will apply both to the engagement of former APS or other Commonwealth employees as locally engaged employees and to the engagement of a former locally engaged employee who has received a redundancy benefit in another overseas position. The Directions already apply to a former locally engaged employee who has received a redundancy benefit from seeking engagement as an APS employee.

The discretion available to Agency Heads to engage persons as locally engaged employees for a specified term after first consulting with the Public Service Commissioner is broadly consistent with the arrangements that are currently in place for the engagement of persons who have received a redundancy benefit as non-ongoing, non-SES APS employees.

Item 2
Item 2 amends the definition of a ‘non-APS Commonwealth employer’ in the Dictionary to the Directions by substituting new paragraphs (b) and (c) of the definition.


The purpose of the amendment is to make it clear that while this definition continues to include all Commonwealth employers, including a company in which the Commonwealth has a controlling interest, it does not include other organisations, such as charities or community groups, which simply receive funding from the Commonwealth.

Item 3
Item 3 reflects the changes made in Item 1 to include a detailed definition of ‘redundancy benefit’ in clause 4.4
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