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General information to accompany case summaries

These case summaries are drawn from reviews conducted by the Merit Protection Commissioner into matters that relate to the employment of individual employees under section 33 of the Public Service Act 1999 (the Act). They cover a broad range of reviewable matters, including reviews of determinations of breaches of the APS Code of Conduct and the sanction imposed.  
The following information is generic to all cases and is therefore not repeated within each case summary.
Information taken into account

When conducting a review it is usual for a range of information to be considered. For example:

· the application for review and documents provided by the applicant
· documents provided by the agency
· relevant legislation including the Act, the Public Service Regulations 1999 (the Regulations) and the Public Service Commissioner’s Directions 1999 (the Directions)

· APS-wide policy and guidance material
· relevant agency-specific policy, directions, instructions and guidance. 
For reviews of determinations of breaches of the Code of Conduct and/or the sanction imposed, reference is also made to the agency’s procedures and guidance material for determining these matters and the Australian Public Service Commission’s Handling Misconduct guide. 

In many, but not all cases, a discussion with the applicant, witnesses and agency management is also undertaken.

Code of Conduct cases

Only general conclusions may be drawn from these cases studies because it is nor appropriate to adopt a ‘one size fits all’ or ‘formulaic’ approach to handling misconduct. 
While it is reasonable for employees to expect that the standards of behaviour required in each individual workplace or in a particular agency will be essentially the same, there will be different approaches to some types of misconduct between agencies. This reflects the varying administrative responsibilities of agencies across the APS and the fact that some types of conduct cause greater risks in some agencies more than others. There may also be particular circumstances in individual cases that may influence decision-making.
Further information about handling misconduct is available in the Australian Public Service Commission’s guide Handling Misconduct: a human resource practitioner’s guide to the reporting and handling of suspected and determined breaches of the APS Code of Conduct available on the Commission’s website—http://www.apsc.gov.au/publications/index.html.
Threshold questions for consideration:

When reviewing a case involving a breach of the APS Code of Conduct, the Merit Protection Commissioner normally considers the following issues:

(a) whether the approved procedures for dealing with breaches of the APS Code of Conduct in the relevant agency comply with Chapter 5 of the Public Service Commissioner’s Directions 1999

(b) whether, in the current case, there was substantial compliance with those procedures, as well as procedural fairness or natural justice requirements
(c) whether, on the balance of probabilities, there is enough evidence that the applicant actually did what they are suspected of having done

(d) whether what the applicant did amounted to a breach of the APS Code of Conduct

(e) whether in all the circumstances of the case, including any mitigating factors, the sanction imposed on the applicant was appropriate.

A case will not be reviewed unless (a) and (b) are met. In the event that the Merit Protection Commissioner considers that an agency has failed to meet (a) and/or (b), the case is referred back to the agency for reconsideration. The Merit Protection Commissioner is unable to ‘cure’ a procedural breach. 
Where the applicant has only sought a review of the sanction, (c) and (d) are not relevant, and (b) is relevant with respect only to the process used to impose the sanction.

Factors to be considered in determining a sanction:

The purpose of the APS Code of Conduct is to ensure effective administration and to maintain public confidence in the integrity of an agency’s processes and practices, rather than to punish employees. Any sanction imposed following a determination that an employee has breached the Code of Conduct should focus on reducing or eliminating the likelihood of future similar behaviour. 

When imposing a sanction it is also relevant to have regard to the need for both specific and general deterrence—a sanction should provide a clear message to the relevant employee that their behaviour was not acceptable and act as a deterrent to the employee and others.

A sanction should also be proportionate to the nature of the breach. Where a sanction is too severe, it is likely to be seen as unfair by the employee concerned, and others, and may be counterproductive.

The Commission’s Handling Misconduct guide sets out in Chapter 6 the factors to be considered in determining a sanction. 

The following information summarises that guidance for the purposes of reading the cases summaries only.

Matters which may be relevant in determining the level of the sanction include:

· prior misconduct

· the nature and seriousness of the breach
· the degree of relevance to the employee’s duties and reputation of the APS
· any prior misconduct or whether the misconduct was uncharacteristic
· the employee’s response to the misconduct and likelihood of recurrence
· the effect of the proposed sanction on the employee.
Mitigating factors can include:

· the degree of responsibility for the breach

· the intention of the employee to breach the Code 
· the extent to which the employee’s disability, health or other factors may have influenced their conduct (although care must be taken not to set multiple standards)
· the age, experience and length of service of the employee
· the level of guidance provided by the agency in relation to the Code of Conduct in general and explicit guidance or directions about the particular breach
· the extent to which the breach may have reflected a culture or common practice in the work area which needs to be addressed
· any relevant procedural issues.
Disclaimer

The information in these case summaries is provided by the Office of the Merit Protection Commissioner (the Office) for the purpose of disseminating information for the benefit of the Australian Public Service and the public.

The Office does not guarantee, and accepts no legal liability whatsoever arising from or connected to, the accuracy, reliability, currency or completeness of any material contained in the case summaries. The case summaries use de-identified information and to this end some relevant and important facts may have been omitted; they provide a summary of a case and are not a complete case report. The Office recommends that users exercise their own skills and care with respect to their use of the case summaries and carefully evaluate the accuracy, currency, completeness and relevance of the material in the case summaries for their purposes.

The material in the case summaries is a summary only of the subject matter covered and is not intended to be, nor should it be relied on, as a substitute for legal or other professional advice. Users should obtain any appropriate professional advice relevant to their particular circumstances.

