











outsourcing the function and undertakings by managers that the non-ongoing employees
would be converted to ongoing employees had led to several specified term employees being
employed for longer than three years, contrary to the Regulations.

This case highlighted the inflexibility of the Directions in that they did not provide a capacity
to convert a non-ongoing employee to an ongoing employee should it later be decided the
duties are ongoing, even in exceptional circumstances. Rather, the ongoing opportunity
would need to be advertised and the non-ongoing employee would have to compete on merit.

Clause 4.2A will permit the Public Service Commissioner to authorise an Agency Head to
engage a non-ongoing employee as an ongoing employee without the need for further
advertising or merit competition following a written request from the Agency Head, provided
that the Commissioner is satisfied that:

e the engagement is at the same or equivalent classification;

e there was compliance with the APS Values of merit and reasonable access in the
original engagement as a non-ongoing employee and any extension of the engagement;
and

e  exceptional circumstances exist to justify the engagement.
In addition, the Agency Head must be satisfied that the person is suitable for the duties.

The new Direction will provide additional flexibility in public service employment decisions
where the nature of the duties has changed to become ongoing.

The Commissioner will exercise this power on a case-by-case basis following a strict
assessment as to whether exceptional circumstances exist. An example of what might be
considered exceptional circumstances is where external decisions are made that affect an
agency over which it has no control, such as the prolonged outsourcing process that arose in
the DIDS area of the Department of Defence.

To ensure public accountability, the Public Service Commissioner has stated in Circular
2002/11 that he will report on any exercise of this power in the State of the Service Report
which he prepares every year under section 44 of the Act. The Public Service Commissioner
has also stated that he will not exercise this power as a means of covering up poor
administration.

Regulation 3.12 which provides for the notification of certain staffing actions will also be
amended as soon as possible to include a requirement that, where a non-ongoing employee is
engaged as an ongoing employee in accordance with an authorisation by the Public Service
Commissioner, the Agency Head must ensure that the decision to engage the employee is
notified in the Gazette with a footnote to the effect that “This engagement was authorised by
the Public Service Commissioner on (date) under subclause 4.2A of the Public Service
Commissioner’s Directions 1999’ .

Pending amendment to the Regulations, the Public Service Commissioner will ask Agency
Heads to include a footnote along the above lines in the Gazette notification of any such
engagement, as a condition of his authorisation.
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Notes on clauses

Clause1  sets out the name of the amendment.

Clause 2  provides for the amendment to take effect on Gazettal.

Clause 3  provides that the amendments to the Directions are set out in Schedule 1.

Schedule 1

Item 1

Item 1 inserts a new subclause 4.2(7) into the Directions which allows for the operation of
clause 4.2A

Item 2

Item 2 inserts clause 4.2A of the Public Service Commissioner’s Directions 1999 which gives
the Public Service Commissioner power to authorise an Agency Head to engage a non-
ongoing employee as an ongoing employee, despite the provisions of Clause 4.2 which
requires gazettal of the employment opportunity. The Commissioner may consider requests
for authorisation in certain circumstances set out in subclauses 4.2A (2) and (3).

Subclause 4.2A(2) provides that an Agency Head may, in writing, request the Commissioner
to authorise the engagement of a non-ongoing employee as an ongoing employee without a
further Gazette notification if the Agency Head is satisfied that two criteria are met:

. that the person in question is suitable for the duties of the ongoing opportunity; and

. the duties of the relevant employment are more appropriately undertaken by an
ongoing APS employee.

Subclause 4.2A(3) provides the Commissioner with the discretion to authorise the

engagement of a non-ongoing employee as an ongoing employee should certain conditions be

met, namely that:

e the ongoing engagement is at the same or an equivalent classification as the employee’s
former non-ongoing engagement; and

e the Commissioner is satisfied that the APS Values of merit and reasonable access were
followed in the original non-ongoing engagement and any extension of that original
engagement; and

e the Commissioner is satisfied that exceptional circumstances exist to justify the
engagement.

Subclause 4.2A(4) provides that the Agency Head may engage the non-ongoing employee as
an ongoing employee if the Commissioner authorised the engagement.



