






EXPLANATORY STATEMENT

Public Service Act 1999

Public Service Comm issioner's Amendment Directions 2003 No.1

Background

Subsection 10 of the Public Service Act 1999 Act (the Act) sets out the APS Values.

Section 11 of the Act provides that the Public Service Commissioner (the Commiss ioner)
must issue directions in relation to each of the APS Values for the purpose of ensurin g that
the APS incorporates and upholds the Values and for the purpose of determining the scope or
application of the Values.

The Public Service Commissioner's Directions 1999 (the Directions) commenced on the
commencement of the Act and were amended in 2000 and 2002.

Agency Heads and APS emp loyees must comply with the Directions, which are disallowable
instruments for the purp oses of the Acts Interpretation Act 1901.

Section 22 of the Act provides for the engagement of APS employees as ongoing APS
employees, or as non-ongoing employees for a specified term (specified term employees), for
the duration of a specified task or for duties that are irregular or intermittent. Chapters 2 and
4 of the Directions and the Public Service Regulations 1999 (the Regulations) expand on the
framework for the engagement of employees . In particular, Regulati ons 3.5 and 3.6 set out
when employees can be engaged for a specified term , provide limitations on the extension of
such an engagement and limit the maximum term of such an engagement , including any
exte nsions, to three years. Regulation 3.12 requires the notification of certain employment
decision in the Gazette including the engagement of a person as an ongoing employee.

Chapters 2 and 4 of the Directions set out some minimum requirements that an Agenc y Head
must meet in upholding and promoting the APS Value s in relation to merit (paragraph
lO(l )(b) of the Act - the merit value ' ) and provi ding a reasonable opportunity for members
of the community to ap~ly for APS employment (paragraph lO(l )(m) of the Act - the
reaso nable access value ).

In particular, clause 4.2 of the Directions sets out some minimum requirements in relation to
the engagement of ongoing APS emp loyees. Clause 4.3 provides, if a person is to be engaged
as a non-ongoing APS employee for a specified term of more than 12 months or a specified
task which is reaso nably estimated will take more than 12 months. the opportunity must be
notified in the Gazette .

Purpose of these amendments

The purpose of the Public Service Commissioner's Amendment Directions 2003 (No.1 ) (the
amendment) is to insert in the Directions a new clause 4.2A, enabling the engagement of a
non-ongoing APS employee as an ongoing employee in exceptional circumstances.

The amendment has been made in response to a decision by the Australian Industrial
Relations Commission of 23 Jul y 2002 (PR92 0424) in which Commissioner Deegan issued
an Order for the Department of Defence to "appoint" a number of non-ongoing employees in
the Defence Integrated Distribution System (DIDS ). In this case. delays in a decision about

I the APS is a public service in which employment decis ions are based on merit.
z the APS provides a reasonab le opportunity to all eligible members of the community to app ly for APS
employment.
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outsourcing the function and undertaki ngs by managers that the non-ongoing employees
would be converted to ongo ing emp loyees had led to several specified term employees being
employed for longer than three years . contrary to the Regulations.

Thi s case highlighted the inflexibility of the Directions in that they did not provide a capacity
to convert a non-ongoing employee to an ongoing employee should it later be decided the
duties are ongoing. even in exceptional circumstances . Rather. the ongoing opportunity
would need to be advertised and the non-ongoing employee would have to compete on merit.

Clause 4.2A will permit the Public Service Commissioner to authorise an Agency Head to
engage a non-ongoing employee as an ongoing employee without the need for further
advertising or meri t competition following a wri tten request from the Age ncy Head. provided
that the Commissioner is satisfied that :

• the engagement is at the same or equivalent classification;

• there was compliance with the APS Values of merit and reasonable access in the
original engagement as a non-ongoin g empl oyee and any extension of the en gagement ;
and

• exceptional circumstances exist to justify the engagement.

In addition. the Agency Head must be satisfied that the person is suitable for the duties.

The new Direction will provide additional flexibility in pub lic service employment decisions
where the nature of the du ties has changed to become ongoing.

The Commissioner will exercise this power on a case-by-case basis following a strict
assessmen t as to whether exceptional circumstances ex ist. An example of what might be
considered exceptional circumstances is where external deci sions are made that affect an
agenc y over which it has no control . such as the prolonged outsourcing process that arose in
the DIDS area of the Department of Defence.

To ens ure public accountability . the Public Service Commis sioner has stated in Circular
2002111 that he will repon on any exercise of this power in the State of the Service Report
which he prepares every year under section 44 of the Act. The Public Service Commissioner
has also stated that he will not exercise this power as a mean s of covering up poor
administration.

Regulation 3.12 which provides forthe notification of certain staffing actions will also be
amended as soon as possible to include a requirement that. where a non-ongoing employee is
engaged as an ongoi ng employee in accordance with an authori sation by the Public Service
Commissioner. the Agency Head must ensure that the decision to engage the employee is
notified in the Gaze tte with a footno te to the effect that "This engagement was authorised by
the Public Service Commissioner on (date) under subclause 4 .2A of the Public Service
Commissioner's Directions 1999' .

Pending amendment to the Regulations. the Public Service Commissioner will ask Agency
Heads to include a footnote along the abo ve line s in the Gazette notification of any such
engagement , as a co ndition of his authori sation.



Notes on claus es

Clause 1

Clause 2

Clause 3

sets ou t the name of the amendment.

provides for the amendment to take effect on Gazettal.

provides that the amendments to the Directions are set out in Schedule 1.

Sched ule 1

1Iem 1

Item 1 inserts a new subc lause 4.2(7) into the Directions which allows for the operation of
clause 4.2A

1Iem2

Item 2 inserts clause 4.2A of the Public Service Commissioner 's Directions 1999 which gives
the Publ ic Service Commissioner power to authorise an Agency Head to engage a non­
ongoing employee as an ongoi ng employee , despite the provisions of Cl ause 4.2 which
requires gazettal of the employment opportunity. Th e Commissioner may consider requests
for authorisation in certain circumstances set out in subclauses 4.2A (2) and (3).

Subcla use 4.2A(2) provides that an Agency Head may, in writing, request the Commissioner
to authorise the engagement of a non-ongoing employee as an ongoi ng employee without a
further Gazette notification if the Agency He ad is satisfied that two criteria are met:

• that the person in questi on is suitable for the duti es of the ongoi ng opportunity; and

• the duties of the relev ant employment are more appropriately undertaken by an
ongoing APS employee .

Subcla use 4.2A(3) pro vide s the Commissioner with the discretion to authorise the
engagement of a non-ongoing employee as an ongoing employee should certain conditions be
met, namely that:
• the ongoing engagement is at the same or an equivalent classification as the employee ' s

former non-ongoing engagement; and
• the Co mmissioner is sat isfied that the APS Values of meri t and reasonab le access were

followed in the original non-on going engagement and any extension of that original
engagement ; and

• the Co mmis sioner is satisfied tha t exceptional circumstances ex ist to justify the
engagement.

Subclause 4.2A(4) provides that the Agency Head may engage the non-ongoi ng employee as
an ongoing employee if the Commissioner authorised the en gagement.
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