EXPLANATORY STATEMENT

Public Service Act 1999

Public Service Commissioner’s Amendment Directions 2009 (No. 2)

Background

The Public Service Act 1999 (the Act) and its accompanying Public Service Commissioner’s Directions 1999 (the Directions) commenced on 5 December 1999.

Section 11 of the Act provides that the Public Service Commissioner (the Commissioner) must issue directions in relation to each of the Australian Public Service (APS) Values (which are set out in section 10 of the Act) for the purpose of ensuring that the APS incorporates and upholds the Values and for the purpose of determining the scope or application of the Values.

Section 36 of the Act requires the Public Service Commissioner to issue directions about employment matters relating to Senior Executive Service (SES) employees, including engagement, promotion, redeployment, mobility and termination.

Chapter 4 of the Directions sets out the minimum requirements that an Agency Head must meet in upholding and promoting the APS Values relating to merit in employment.

Clause 6.3 of the Directions sets minimum requirements applying to promotion and engagement to SES duties.

Section 42(4) of the Act provides that the Directions are disallowable non-legislative instruments for the purposes of the Acts Interpretation Act 1901.

Purpose of these amendments

The purpose of Public Service Commissioner’s Amendment Directions 2009 (No. 2) is to introduce a capacity, subject to the agreement of the Commissioner, for Agency Heads to promote an individual APS employee who has been on leave without pay from an APS agency to undertake an appointment to a statutory office and whose appointment to the statutory office is current or has been completed within the preceding 3 months.  An APS employee in such a situation will in most cases be working at a higher level of responsibility than their substantive APS classification, and the duration of their time in the statutory office will usually be for a number of years, enabling them to demonstrate their capacity to work at that level.  
Usage of this provision will be limited to statutory offices which require the Commissioner, or a representative of the Commissioner, to be represented in the selection process.  The requirement for Commissioner participation in selections for those offices has been in effect since 5 February 2008.  The Commissioner may nonetheless consider a request under this provision if the appointment to the statutory office occurred before that date.
It is anticipated that this will not be a routinely used provision, but provides an appropriate capacity to each Agency Head to consider such an action where the circumstances justify it.
The promotion action will be able to be taken without satisfying the minimum requirements applying to promotion in the APS (in particular, the requirements that vacancy be advertised and that candidates be assessed using a competitive selection process) as set out in Chapter 4 and clause 6.3 of the Directions, where the following criteria have been met:
· the APS classification to which the employee is to be promoted are equivalent to, or lower than, the duties performed by the statutory office holder; and

· the statutory office is an office which requires the Commissioner, or a representative of the Commissioner, to be a participant in the selection process for the statutory office; and

· the employee has the necessary work-related qualities to perform the duties to which they are to be assigned; and
· the Commissioner agrees in writing to the proposed action.

Consultation

The Commissioner concluded that consultation on this matter was not required.
Notes on clauses

Clause 1
sets out the name of the Directions.

Clause 2
provides for the Directions take effect on 19 June 2009.
Clause 3
provides that the amendments to the Directions are set out in Schedule 1.

Schedule 1

Item 1
Inserts new clause 4.6B which introduces a capacity for an Agency Head to assign duties at a higher classification to an APS employee who has been on leave without pay to undertake an appointment to a statutory office.  Where the Commissioner agrees, there is no requirement for the normal selection processes to be undertaken.
Item 2
Inserts new subclause 6.3(4) to provide that where an Agency Head proposes to assign duties at a Senior Executive Service classification under clause 4.6B, the promotion will satisfy minimum requirements of the Directions.
