EXPLANATORY STATEMENT

Public Service Act 1999

Public Service Commissioner’s Amendment Directions 2010 (No. 1)

Background

Section 11 of the Public Service Act 1999 (the Act) provides that the Commissioner must issue directions in relation to each of the Australian Public Service (APS) Values (which are set out in section 10 of the Act) for the purpose of ensuring that the APS incorporates and upholds the Values and for the purpose of determining the scope or application of the Values.  Clauses 4.4.and 4.4A of the Public Service Commissioner’s Directions 1999 (the Directions) relate to the scope of the APS Values concerning Merit (s.10(1)(b)) and Opportunity to Apply for APS Employment (s.10(1)(m)).
Clauses 4.4 and 4.4A of the Directions provide for restrictions on the engagement of persons who have received a redundancy benefit on cessation of certain previous employment. The Directions restrict the capacity for an agency to engage redundancy benefit recipients for a period, based on the value of the redundancy benefit received.  The Directions give Agency Heads some discretion to engage redundancy benefit recipients in certain circumstances as set out in clause 4.4A.

Subsection 42(4) of the Act provides that the Directions are disallowable non-legislative instruments for the purposes of the Acts Interpretation Act 1901.

Purpose of these amendments

The purpose of Public Service Commissioner’s Amendment Directions 2010 (No. 1) is to:

· remove the restriction set out in Direction 4.4A applying to former employees of the Murray-Darling Basin Commission (MDBC);
· reduce the period of restriction (the redundancy benefit period) by an amount equal to an employee’s entitlement to redundancy pay under the National Employment Standards (NES); and

· make a number of amendments relating to the calculation of the redundancy benefit period.

Under the Directions, restrictions apply to the subsequent employment in the APS of redundancy benefit recipients who have received a redundancy benefit from the APS or the Australian Parliamentary Service, or, in certain circumstances, from MDBC.  
The Amendment Directions remove reference to former MDBC employees as this provision has no further operation.  Its application to former MDBC employees related to redundancy payments made in 2008 and the relevant restriction period has now expired.

The Directions are also being amended to change the way in which the redundancy benefit period is calculated to take account of the introduction of the NES under the Fair Work Act 2009 (FW Act).  From 1 January 2010, excess APS employees who have their employment terminated may have an entitlement to a redundancy benefit under the NES, as set out in s.119 of the FW Act, although in most cases this will not result in an increased benefit as APS redundancy entitlements are generally more beneficial than those available under the NES.  As the NES sets a minimum redundancy standard applicable across the community, it has been decided to exclude this amount when calculating the redundancy benefit period applying to subsequent employment in the APS, irrespective of whether a person opted for early termination or was terminated at the end of a retention period.  As a result of the Amendment Directions, and depending on an employee’s circumstances, the period of restriction (the redundancy benefit period), applying to employees will either be the same as it was prior to the introduction of the Amendment Directions, or will be reduced if the employee’s redundancy benefit included an NES component.  

No person will be disadvantaged by the operation of the amendments as the amendments will not result in a longer restriction period for any redundancy benefit recipients.
There is no change to the flexibility for an Agency Head to engage a redundancy benefit recipient in circumstances where the redundancy benefit period has not expired.  The Directions will continue to set out the steps an Agency Head must follow prior to engaging such a person, including the circumstances where it is necessary to either gain the approval of the Public Service Commissioner, or consult with the Public Service Commissioner, prior to the engagement.

The Australian Public Service Commission has consulted with the Department of the Prime Minister and Cabinet, the Department of Education, Employment and Workplace Relations, the Department of Finance and Deregulation and the Murray-Darling Basin Authority (the successor body to the MDBC) on these amendments.

Notes on clauses

Clause 1
sets out the name of the Directions.

Clause 2
provides for the Directions take effect on gazettal.
Clause 3
provides that the amendments to the Directions are set out in Schedule 1.

Schedule 1

Item 1
Item 1 replaces clause 4.4 with a new clause 4.4.  


Subclause 4.4(2) has been amended to exclude a person’s entitlement to redundancy pay under s.119 of the Fair Work Act 2009 from the definition of a redundancy benefit.  A new subclause 4.4(2)(a) has been added and existing subclauses 4.4(2)(a) and (b) have been renumbered as subclauses 4.4(2)(b) and (c) and are unchanged.


Subclause 4.4(3) has been amended to make it clear that the redundancy benefit period applicable to an employee who has received a redundancy benefit can be expressed in weeks and whole days, rather than just weeks.


Subclause 4.4(4) has been included to make it clear that where an employee has periods of full-time service and part-time service and the employee’s part-time salary is used for the purpose of calculating their redundancy benefit, the redundancy benefit period should be calculated on the basis of the full-time equivalent of the employee’s part-time salary.  This change will ensure that employees in this situation are not excluded for a longer period than they should by virtue of their part-time service falling last.


A new Note (1) has been included to make if clear that where the calculation of the redundancy benefit period results in a part day absence, the redundancy benefit period should be rounded down to the nearest equivalent whole day.  Existing note (1) has been renumbered as note (2) and is unchanged.

Item 2
Item 2 replaces clause 4.4A with a new clause 4.4A.  


Subclause 4.4A(1)(b) has been amended to remove from the definition of a ‘redundancy benefit recipient’ former employees of the MDBC who did not accept an offer of employment in the APS made under paragraph 72(1)(d) of the Act, and who received a redundancy benefit or similar payment on cessation of their employment with the MDBC.  Existing subclause 4.4A(1)(c) has been renumbered as 4.4A(1)(b) and is unchanged.
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