EXPLANATORY STATEMENT

Public Service Act 1999

Public Service Commissioner’s Amendment Directions 2010 (No. 2)

Background

Section 11 of the Public Service Act 1999 (the Act) provides that the Public Service Commissioner must issue directions in relation to each of the Australian Public Service (APS) Values (which are set out in section 10 of the Act) for the purpose of ensuring that the APS incorporates and upholds the Values and for the purpose of determining the scope or application of the Values.  
Chapter 4 of the Public Service Commissioner’s Directions 1999 (the Directions) relates to the scope of the APS Values concerning merit (s.10(1)(b)) and reasonable opportunity to apply for APS employment (s.10(1)(m)).

Subsection 42(4) of the Act provides that the Directions are disallowable non-legislative instruments for the purposes of section 46B of the Acts Interpretation Act 1901.

Purpose of these amendments

The purpose of the Public Service Commissioner’s Amendment Directions 2010 (No. 2) is to:

· update references to legislation and statutory agencies;

· make a minor correction to the wording of paragraphs 4.6(2)(d), 4.3(3)(b) and 4.6A(7)(b) of the Directions which provide for certain special measures regarding the employment of Aboriginal and Torres Strait Islanders and people with an intellectual disability; 
· provide an APS Agency Head with the capacity to engage, in certain circumstances, a disabled person who is unlikely to be successful in a merit selection process.
Under the new Directions, an Agency Head has the capacity to engage, as either an ongoing or non-ongoing APS employee, a person who is assessed by a disability employment service provider as having a disability that means that they would be unlikely to be successful in a traditional merit selection process.  
This will allow an agency to create, design or identify a sustainable position, consistent with existing work level standards and expectations, as suitable for a person with a disability in consultation with a disability employment service provider based on the individual’s abilities and capacity.  An agency can engage the person in the APS without the need to advertise the job or to test the person’s capacity to do the job against the claims of other applicants.
The mandated use of a disability employment service provider is intended to lift the expectation of making an assessment of an individual’s disability from the agency, which may not have the expertise to determine a person’s capability and capacity for a particular employment position and to assess whether the person would be able to compete successfully in a merit selection process.  The disability employment service provider will be able to assist the agency with the design of a position and with ongoing support for both the person employed and the agency.  The use of an external assessor also mitigates and minimises any potential risks to the merit principle and the prohibition on patronage and favouritism that may be posed by enabling the direct engagement of people with disability.  
The change will enable the employment of people with severe disability who would be otherwise unlikely to obtain APS employment but who have the capacity to contribute to the work of an agency, in many instances providing the employee an opportunity to develop skills and experience that will further their ability to participate in the workforce.  
Further, where a person has been engaged as a non-ongoing employee under the new provisions, an Agency Head may engage the person as an ongoing APS employee where the Public Service Commissioner authorises the engagement.  The Commissioner may authorise the engagement, if satisfied that it is appropriate that the person should not be required to participate in a competitive selection process to obtain the ongoing position.
The term “disability employment service provider” has been defined broadly in order to capture services available under the Commonwealth Government’s Disability Employment Services program, as well as other providers who may work directly with APS agencies such as the Australian Network on Disability.
The Australian Public Service Commission has consulted with a number of departments and agencies regarding these amendments, including:
· the Australian Taxation Office;

· the Department of Broadband, Communications and the Digital Economy;

· Centrelink;

· the Department of Defence;

· the Department of Education, Employment and Workplace Relations;

· the Department of Families, Housing, Community Services and Indigenous Affairs;

· the Department of Finance and Deregulation; and

· Medicare Australia.

Notes on clauses

Clause 1
sets out the name of the Directions.

Clause 2
provides for the Directions take effect on gazettal.
Clause 3
provides that the amendments to the Directions are set out in Schedule 1.

Schedule 1

Item 1
Item 1 deletes the notes at paragraphs 2.4 (1) (a), (1) (d) and (2) (a).
Item 2
Item 2 substitutes a new note at paragraph 2.4 (2) (d) to include a reference to the Age Discrimination Act 2004 and to replace a reference to the Human Rights and Equal Opportunity Act 1986 with reference to the Australian Human Rights Commission Act 1986, following amendment to that Act.
Item 3
Item 3 substitutes the note at clause 3.2 with a new version to include updated references to the Age Discrimination Act 2004, the Australian Human Rights Commission Act 1986 and the Fair Work Act 2009.
Item 4
Item 4 inserts the word “only” after the word “open” at paragraph 4.2 (6) (d) of the Directions to clarify the application of this special measures provision for Aboriginal and Torres Strait Islanders and people with an intellectual disability.
Item 5
Item 5 makes a the same amendment to paragraph 4.3 (3) (b) of the Directions to clarify the application of this special measures provision for Aboriginal and Torres Strait Islanders and people with an intellectual disability.
Item 6
Item 6 inserts new clauses 4.3A and 4.3B to provide for the engagement of a person with a disability in certain circumstances.  



Under the new clause 4.3A, an Agency Head may put in place measures to ensure that person with a disability can be engaged as an ongoing or non-ongoing APS employee, where the person has been assessed by a disability employment service provider as being unable, or likely to be unable, to compete successfully in a merit selection process due to their disability.


An Agency Head can engage the person in a position that has been designed and created, or identified as suitable, for the person in consultation with the disability employment service provider.  This enables an Agency Head to make a better fit of an ongoing or non-ongoing position to the capacities and capabilities of a particular person with disability.


Under the new clause 4.3B, an Agency Head can seek the authorisation of the Commissioner to engage, as an ongoing APS employee, a person with disability who was engaged as a non-ongoing APS employee under clause 4.3A.  The Commissioner can authorise the engagement if satisfied that it is appropriate that the employee should not be required to participate in a competitive selection process in order to obtain an ongoing position in the APS.  
Item 7
As per items 4 and 5, item 7 inserts the word “only” after the word “open” at paragraph 4.6A (7) (b) to clarify the application of this special measures provision for Aboriginal and Torres Strait Islanders and people with an intellectual disability.
Item 8
Item 8 replaces the reference to the Australian Industrial Relations Commission with a reference to its replacement body Fair Work Australia.
Item 9
Item 9 replaces the reference to the Human Rights and Equal Opportunity Commission with a reference to its new name, the Australian Human Rights Commission.
Item 10
Item 10 adds a definition of “disability employment service provider” to the dictionary.
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