EXPLANATORY STATEMENT

Public Service Act 1999

Public Service Commissioner’s Amendment Directions 2008 (No. 2)

Background

The Public Service Act 1999 (the Act) and its accompanying Public Service Commissioner’s Directions 1999 (the Directions) commenced on 5 December 1999.

Section 11 of the Act provides that the Commissioner must issue directions in relation to each of the Australian Public Service (APS) Values (which are set out in section 10 of the Act) for the purpose of ensuring that the APS incorporates and upholds the Values and for the purpose of determining the scope or application of the Values.

Clauses 4.4 and 4.4A of the Directions set out the arrangements applying in the APS in relation to the employment of persons who have received a redundancy benefit on cessation of their previous employment.  They generally apply to persons who have received a redundancy benefit from an APS Agency or a non-APS Commonwealth employer and 12 months has not passed since the person’s previous employment ended.  Agency Heads have some discretion to engage redundancy benefit recipients in certain circumstances as set out in clause 4.4A.

Section 42(4) of the Act provides that the Directions are disallowable non-legislative instruments for the purposes of the Acts Interpretation Act 1901.

Purpose of these amendments

The purpose of Public Service Commissioner’s Amendment Directions 2008 (No. 2) is to extend the arrangements set out in clauses 4.4 and 4.4A of the Directions to persons who were formerly employed in the Murray-Darling Basin Commission (MDBC) who did not accept an offer of employment in the APS made under paragraph 72(1)(d) of the Act; and who received a redundancy benefit or similar payment on cessation of their employment with the MDBC.

The MDBC is a joint venture between the Commonwealth and the Governments of New South Wales, Victoria, South Australia, Queensland and the Australian Capital Territory.  The Murray Darling Basin Authority (MDBA) is a Commonwealth statutory authority established under the Water Act 2007, which requires that MDBA staff be engaged under the Public Service Act.

In March 2008, the Council of Australian Governments (COAG) agreed to a memorandum of understanding concerning the bringing together of the MDBC and the MDBA into a single institution to be known as the MDBA.  COAG also agreed in July 2008 that all MDBC staff were to be offered equivalent positions in the MDBA on comparable terms and conditions of employment.  The Water Amendment Act 2008, which gives effect to these arrangements, received the Royal Assent on 8 December 2008 and comes into effect on 15 December 2008.

Paragraph 72(1)(d) of the Act provides that the Public Service Commissioner may, in order to give effect to an administrative rearrangement, and on behalf of the Commonwealth, engage any person as an APS employee in a specified agency.  Persons engaged under this section are not required to satisfy normal merit selection arrangements for engagement as an APS employee.

All current MDBC staff were offered employment as an APS employee in the MDBA on 12 September 2008.  The offer of employment made it clear that employees who did not accept the offer, and who received a redundancy benefit on cessation of their MDBC employment, would be covered by the arrangements applying in the APS to the employment of redundancy benefit recipients.

The overwhelming majority of MDBC staff have accepted the offer of employment and will be engaged as APS employees on the date of effect of the legislation to bring together the two organisations.  These amendments to the Directions will ensure that those who did not accept the offer, and who received a redundancy benefit on cessation of their MDBC employment, will be covered by the arrangements in the APS which limit the subsequent APS employment of redundancy benefit recipients for 12 months.  The current discretion that agency heads have under the Directions to engage redundancy benefit recipients in certain circumstances will also apply to these former MDBC employees.

The Australian Public Service Commission has consulted with the Department of the Environment, Water, Heritage and the Arts, the MDBC and the MDBA on these amendments.

Notes on clauses

Clause 1
sets out the name of the Directions.

Clause 2
provides for the Directions take effect when made.
Clause 3
provides that the amendments to the Directions are set out in Schedule 1.

Schedule 1

Item 1
Item 1 replaces current subclause 4.4(1) with a new subclause and includes a new subclause (d).  The definition of a redundancy benefit is amended to include a severance payment, or similar payment, made to an employee of the Murray-Darling Basin Commission, where the person did not accept an offer of employment in the Australian Public Service made under paragraph 72(1)(d) of the Public Service Act 1999.

Item 2
Item 2 replaces current subclause 4.4(2)(b)(i) with a new provision which makes it clear that a payment made to a former employee of the Murray-Darling Basin Commission that was compensation for early termination of a period of fixed term employment is not considered to be a redundancy benefit.

Item 3
Item 3 replaces current subclause 4.4A(1)(a) to provide that a person who receives a redundancy benefit from the Murray-Darling Basin Commission in the circumstances set out in subclause 4.4(1)(d) is included in the definition of a redundancy benefit recipient for the purposes of this clause.

