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FOREWORD

he Government is committed to building a high performance public service.
ThePublic Service Act 1999 sets out the APS Values and the APS Code of Conduct
which require APS staff to behave at all timesin away that upholds the Values.

In giving effect to the Value The APS focuses on achieving results and managing
performance agencies need to develop a strong performance culture and
continuously find better ways of achieving their goals. Chapter 2.12 of the Public
Service Commissioner’s Directions 1999 sets out the responsibilities of Agency
Heads and APS employees. To achieve maximum performance, agencies must
ensure that organisational values are communicated to staff and are integrated into
day to day operations.

Much of the responsibility for managing for enhanced performance rests with
managers, it isthereforeimperative that they are skilled and confident in providing
feedback to staff on their standard of work and conduct. Whenever problems
develop, feedback and counselling are essential parts of managing for success, yet
receiving feedback on poor work performance or being counselled about work or
conduct can lead to occupational stress, lowered morale etc. Managers need to be
aware of the possible consequences when they undertake appraisal or counselling
and to apply the principles of occupational health and safety and of people
management when dealing with their staff.

This booklet provides some advice on providing feedback and counselling so that
managers might best achieve their purpose in that interaction with staff.

Helen Williams Noel Swails
Public Service Commissioner Acting CEO Comcare
December 2000 December 2000
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INTRODUCTION

his document isintended to provide managers across the APS with an outline
of their responsibilities, and with advice about best practice in relation to work
performance counselling, including strategies to reduce the likelihood of people
experiencing a stress response as a result of counselling.

The document deals primarily with performance counselling asa‘formal’ process
in relation to assessment and monitoring of an individual’s work performance, but
also contains advice on how to provide effective feedback asan *informal’ process.

The term ‘counselling’ is used in the sense of assisting people to achieve and
maintain a satisfactory standard of work performance and should not be confused
with the type of counselling provided by professionally qualified counsellors.
Managers are not expected to be psychologists and they should not try to solve
difficult personal problems which their people may experience.

Employee Assistance Programs and staff counsellors have the skills to deal with
such problems and managers should make use of these resourceswhere appropriate.
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PERFORMANCE MANAGEMENT AND THE
RESPONSIBILITIES OF MANAGERS

erformance management, in the context of people management, isabout hel ping
peopleto work moreeffectively and, by improvingindividual and team performance,
increasing the overall effectiveness and productivity of your agency.

Effective managers are good people managers. It is your responsibility to foster a
workplace culture in which people can maximise and maintain their level of work
performance. To do so, it is essential that you establish clear communication with
your staff; counselling and feedback are two very important tools that you can use
in that process.

As amanager, it is your responsibility to continually monitor the way your staff
are performing and provide them with appropriate guidance and support. It is easy
to take good work for granted and only provide negative feedback when something
goeswrong. But if people are to feel that their work has value, their achievements
must also be acknowledged. Regular, positive feedback can be a powerful tool to
motivate and enhance the performance of your staff.

The following checklist gives important characteristics of effective performance
management.

* Managers provideleadership and integrate performance management with other
aspects of their work in managing people.

» People understand that their performance directly contributes to the ongoing
success and viability of their agency.

e Individual and team responsibilities and their performance are clearly linked to
the attainment of program and corporate goals and the needs of clients.

e Individuals and teams have aclear understanding of their work responsibilities
and the standards of work expected of them.

e Individuals and teams meet the standards of behaviour expected of public
servants.

* Managers monitor and assess the performance of their people.

e Individuals and teams receive regular feedback on their performance against
program and corporate goals.

* Managers make use of the potential of al their people and develop their skills
in encouraging individual career planning.
e Improved and valued performance is recognised and rewarded.

« Managers seek to improve poor performance and address continuing poor
performance.






FEEDBACK AND COUNSELLING

he purpose of both counselling and feedback is to provide your staff with the
information, advice and assistance they need to contribute fully to the achievement
of your organisation’s objectives and, where a person fails to make the required
contribution, to demonstrate that you have made an appropriate effort to assist
them.

Many situationsinvolve acombination of feedback and counselling, or aprogression
from feedback to counselling. For example, when assessing how a probationer is
performing, you are expected to provide feedback. If, however, despite having
given the probationer an appropriate level of advice and assistance, you identify a
problem with their work performance or conduct, you may also need to initiate
counsdlling.

Thefollowing are particular situations where counselling and/or feedback may be
appropriate:

* aspart of aregular system of performance feedback;

» assessing the performance of a probationer;

* inthe context of performance appraisal;

» assessing staff training and devel opment needs;

* in connection with areferee’s report;

» after aselection process;

« if apersonisplanning to retire or resign from the service;
* wherethereisadecline in work performance;

» where the standard of conduct is not being met;

» where there has been particularly good performance;

» where adifficulty has been overcome; or

< to maintain continuing good performance.






FEEDBACK

eedback isgenerally informal andinvolvesyou and your staff member exchanging
information in abroad range of situations about how you can best work together to
achievethe goal s of your organisation. Feedback requiresyou to communicate clearly
to the person what is expected in terms of work performance and conduct and
regularly inform them of the extent to which they are meeting those expectations.
Feedback ranges from oral comments on a person’s performance to written reports,
such as probation, performance appraisal or referee reports.

Itisimportant for feedback to be atwo-way process. Firstly, afeedback discussion
should also give a staff member the opportunity to express hisor her views on your
performance. You need to receive ‘upwards' feedback from your staff in order to
accurately gauge how well you are fulfilling your own responsibilities. By giving
consideration to upwards feedback you can reinforce the message that individual
contributions to team performance are taken seriously. Secondly, if you have a
concern about a person’s work performance it is usually more effective to work
with the person to devel op a solution rather than attempt to impose one from above.
A co-operative, corrective approach will frequently achieve the best result. If
feedback is balanced and constructive, your staff are more likely to respond to
concerns about their performance with an effort to improve.

To be fully effective, feedback should be:

» based on open, two-way communication;
e timely and regular;

« factual and specific;

e understood;

e  honest;

e constructive; and

» followed up.

Feedback is more effective if given on aregular, continuing basis. It need not, and
should not, belimited to structured processes. Any concernsyou have about aperson’s
performance or conduct should be addressed promptly. Early intervention can often
prevent more serious problems developing. Similarly, good performance should be
promptly recognised.



You should focus on measurable performance. Avoid making unsubstantiated
judgements. Give tangible, specific examples whenever possible rather than
generalising. You should also ensure that any information that you provide, e.g.
concerning entitlements, is accurate.

Your staff need to understand why you are giving them feedback: that their individual
performanceislinked to the achievement of corporate objectives. It isalsoimportant,
if you identify an aspect of aperson’s performance that requiresimprovement, that
you make the person clearly aware of the established standards and in what way
you consider that they are not being met. When you talk to staff about their
performance you should clearly articulate your reasons for doing so and outline
possible action that may result if there is no improvement. Problems may arise if
managers and staff place differing interpretations on a discussion. In some cases a
manager may feel that he or she has counselled a person while that person is under
the impression that nothing more than a routine discussion has taken place.

Inform the staff member prior to any discussion as to what issues you wish to
discuss with them and give them an opportunity to discuss them immediately or
make another time (although you should not allow the discussion to be deferred
for an unreasonabl e period).

You should be honest, but not coercive or offensive. Frame the discussion around
waysto improve performance rather than focusing solely on problemsor perceived
shortcomings. In many cases, even when a person is experiencing performance
problems, there will be particular tasks which they still perform well. If you open
the discussion by touching upon these positives, and then move on to the areas
which require improvement, frequently a more constructive outcome can be
achieved.

Little will be achieved if feedback is not followed up. You need continually to
monitor and evaluate the performance of your staff. When, following a feedback
discussion, you agree on a course of action to improve a person’s performance,
e.g. to investigate the possibility of providing training or developmental
opportunities, it is important that you follow up your commitment. It is equally
important for staff to be committed to improvement and to follow up the actionsto
which they have agreed.

Some managers may tend to focus on the negative aspects of feedback. Whileit is
important to encourageimproved performancein those not functioning to therequired
standard, you should try to adopt a balanced approach by also recognising and
rewarding good performance.



Formal performance appraisal schemes provide an opportunity to recognise and
reward good performance. There are many other informal opportunities, such as
annotating a person’s work with positive comments, especialy if those comments
will be seen by senior management; taking a few moments at a meeting to
acknowledge someone’s good work; allowing an individual to take on more
challenging and responsible tasks; or praising good work in the presence of senior
management.

Motivating your staff isan essential part of the job of managing peoplein the APS
environment. Recognition can be animportant el ement of motivation. How aperson
performs in the future will often be influenced by feedback on the way in which
they have performed in the past. By acknowledging the achievements of your staff,
and ensuring that they have as much information as possible about the work they
doandwhat isrequired to do it better, you should be ableto increase their motivation
to perform well.

Regular discussions with your staff will enable you to assist them to identify any
training they may requireto improvetheir work performance and will aso provide
you with the opportunity to assist in their career development. A personal
devel opment plan can be auseful tool to help your staff to devel op realistic training
and development goals.

Performance problems can sometimes result from factors other than the capacity
or willingness of staff. Limited resources, inappropriate job design and inefficient
or outmoded procedures are among a range of things that may contribute to poor
performance. Regular discussionswith your staff will give them the opportunity to
bring such factorsto your attention, and they arelikely to be morewilling to accept
the measures taken to address such problems if they have been able to participate
in developing the solutions.

It isimportant for managers and employees to understand each other’s needs. You
should establish what your staff need to do their jobs more efficiently and your
staff need to fully understand your requirements. A needs-based approach should
help you to establish effective communication and thereby improve performance
in your workplace.






COUNSELLING

ounselling is a formal process, initiated when a person has not responded to
advice and assistance you have provided on a less formal basis, and will usually
involve your taking the following steps:

» advisethe personin advancethat adiscussion about hisor her work performance
or conduct is to be held at a given time and place, with sufficient notice to
enable you both to come to the discussion prepared,;

< arrange for the meeting to be held in private, although a support person for the
person being counselled may be present, as well as someone you may have
asked to attend as an observer; and

» keep abrief record of the meeting—this could be adiary note.
A counselling checklist isincluded at Appendix A.

Determining at what point a decline in work performance or afailure to observe
the appropriate standard of conduct warrants formal counselling is a matter for
your judgement. It is not always easy to decide when to move from providing
informal comments on aperson’swork to amoreformal approach. However, when
you do decide to take that step, make sure that you begin documenting the steps
you are taking to address the situation (see Recording the discussion below).

By intervening at an early stage you can often prevent a problem escalating and
requiring more serious and possibly disruptive action further down the track.

If you encourage a free flow of information in the workplace and open, two-way
communicationisthenorm, it will be easier for you to identify performance problems
when and if they do arise, and deal with them promptly. A good management style
will not eliminate performance problems, but good workplace communication should
help you to identify some problems early, so you can do something about them.

In most casesit isyour responsibility asamanager to provide counselling to your staff
in relation to work performance and conduct. However, in circumstances where
performanceis affected by factors outside the workplace, for exampleif aperson hasa
problemwith drugsor acohol or hasdifficultiesinther privatelife, it may beappropriate,
after aninitial discussion, to refer the person to astaff counsellor or counsellor from an
Employee Assistance Program (EAP). This does not mean that you should back away
from the problem, but you should focus on ways to improve the person’s performance
at work and not attempt to solve problems that may be occurring in the individua’s
private life. In most cases, managers are not qualified to take on such arole.
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Apart from providing a counselling service for staff, EAPs can also help you as a
manager. For instance, if you arefaced with having to give aperson critical feedback
about their performance and you feel uncertain about your approach, you may
wish to contact the EAPto obtain advice on how to best frame the discussion. You
may also wish to consult a more senior manager or contact your human resources
areafor advice.

In some casesit may be appropriateto involve aprofessionally qualified counsellor
outside your agency, such asamedical practitioner. If you are considering an external
referral you should not put pressure on the person to seek outside counselling. A
referral should be arranged only with the person’s consent.

Generally, people should be praised in public and criticised in private. However,
some people may be embarrassed by unexpected public praise, and so you need to
be aware of thisand use your own judgement when delivering positive feedback. It
is advisable first to let a person know they have done a good job and then, for
example, to tell them that you intend to mention this at the next meeting.

Where formal counselling isto be done, the discussion should ideally be held in a
placewhichis private and free from distractions. Your office, if you have one, may
be appropriate but, in some situations, amore neutral meeting place away from the
immediate work area may be preferable. Where possible, a suitable time for the
discussion should be agreed in advance and sufficient notice given to allow both
yourself and the staff member to prepare adequately.

While it is desirable for a person to be given sufficient notice to prepare for a
counselling session, there may be occasions when you decide that a person’s
behaviour warrants immediate action, particularly when the behaviour is causing
disruption to other staff.

A counselling discussion usually involves a manager or supervisor and a staff
member but, in some situations, you may find that a person requests the presence
of asupport person or independent observer. You may also wish to have an observer
present. A person or persons attending asession in this capacity would not normally
take part in the discussion and their presence and role should be clarified before
the session commences.

To achieve the best results, counselling, like feedback, should be based on open,
two-way communication. You should work with a person to generate an agreed
plan of action, establishing and articulating the needs of both the manager and the
staff member. Focus on future outcomes rather than dwelling too much on what
has happened in the past. Your aim is to produce an improvement in the person’s
performance or conduct and for this to happen you should, first, agree that an
improvement is required and, secondly, agree on the steps which should be taken
to achieveit. It is also important that you establish a time frame to achieve your
agreed goals and to review the success of your strategy.



The keeping of APS records, including counselling records, is covered by the
Information Privacy Principles (IPPs) contained in the Privacy Act 1988 and by
the Archives Act 1983. These Acts cover the way in which personal information is
collected and stored, how it is used and to whom it should be disclosed. It is
particularly important to make sure you only record personal information about
someonethat isrelevant to the purpose for which you are collecting theinformation,
and that you clearly inform the person why you are making a record and who else
will seeit. More information about the IPPs can be obtained from the Office of the
Privacy Commissioner (or call their inquiry hotline: 1800 023 985). The |PPs can
also be accessed on the Privacy Commissioner’'s Home Page at (http://
www.hreoc.gov.au/privacy/ipp’s.htm).

If you initiate a counselling session in relation to underperformance or conduct
you should keep aformal record as evidence for both parties of what has occurred
and as abasis for future action (e.g. training and development). The record would
also show that counselling has taken place, in case aformal process, such as the
agency'’s procedures for poor performance, islater commenced.

You should make the record as soon as possible after the meeting, while your
recollection of the events is still fresh. It will depend on the seriousness of the
situation under discussion how much detail you record, but you should include
relevant facts, such as the names of the people present, the date and location, the
reason for the discussion and the main points covered, including the positives, and
any agreed actions or outcomes, including time frames. You should not include
unnecessary details about a person’s private life. Recording information which is
not relevant to the purpose may mean that you are in breach of the Privacy Act.

Both you and the person being counselled should sign the record, unlessthe person
believes that the record is not an accurate reflection of the discussion, in which
case he or she may attach their own signed version of the meeting. If other people
are present as observers you should also ask them to sign.

You should inform the person that you have made arecord, for what purpose, and
who will have accesstoit. You are then responsiblefor storing the record securely,
using an in-confidence file, and preventing any unauthorised access.

Matters raised in a counselling discussion should be treated confidentially, and
disclosed to third parties only in line with the relevant Information Privacy
Principles. You should generally inform aperson if you are disclosing or referring
arecord of counselling to athird party, except where thisisfor aroutine purpose,
explained to the person at the time of the counselling.

If you consider that a formal process, such as misconduct or underperformance,
may be necessary, you may need to pass counsel ling recordsto your agency’s human
resourcesarea. If, whileyou are reviewing aperson’s conduct or work performance,

11
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theresponsibility for their supervision passesto another manager, it will usually be
appropriateto passon your records. Thisis particularly important in casesinvolving
misconduct or underperformance asin these casesthereisaneed to establish clearly
what counselling and feedback have taken place. The processes can be unnecessarily
prolonged if changes in supervision result in alack of continuity in the recording
of such action.

Australian Archives' Administrative Functions Disposal Authority, produced in
February 2000, provides that two years after the date of last action, agencies may
destroy recordsfor personal counselling, new entry counselling, career counselling,
work performance counselling or counselling in relation to minor conduct issues.
Good practice suggests that such records should be destroyed at the end of the two
years unless further counselling or other action on theissuein question isrequired
during that period. Where arecord of counselling is placed on a personal file, e.g.
if it relates to possible misconduct action, underperformance (including while on
probation), the record should be retained as a basis for further action and to allow
for periods of review. You should be aware that any records of counselling that you
create may be required to be produced in legal proceedings.

The expected outcome of counselling isin most circumstances an improvement in
work performance or conduct. If a person’s conduct or work performance does not
improve in response to counselling there are a number of options available. These
include:

e re-arranging the person’s duties;

* movement to an area where a person’s skills may be better utilised;
» voluntary reduction in classification;

» procedures for dealing with underperformance; or

e misconduct procedures.

If you are considering formal procedures for dealing with underperformance or
suspected misconduct, you should contact the human resources area of your agency
for advice. It is essential to address problems with performance or conduct when
they arise. If you use them appropriately the formal processes can be effectivein
dealing with underperformance and misconduct and produce an outcome which is
efficient both in termsof maintai ning productivity in your workplace and in reducing
the negative effects of a protracted, unsatisfactory work situation.



Good practice suggeststhat, before any written warning isissued to a person about
underperformance, counselling should take place, observing the following points:

< you should discuss the work standards expected of the person and provide
appropriate assistance to enable the person to meet those standards;

» you should make clear to the person where their work is below standard and set
goals for improvement over an agreed period;

» you should make records of counselling sessions, signed by both parties; and

* you should give the person the opportunity to explain any reasons for
underperformance.

You must use your own judgement to determine the length of time allowed for
improvement once you have identified a performance problem but it isbest to deal
with the issuein a proactive way. There needs to be a balance between the need to
treat people fairly and equitably and your responsibility for maintaining the
effectiveness of your workplace, bearing in mind the impact one person’s
underperformance may have on other members of your staff.

If you believe that an employee may be breaching or may have breached the Code
of Conduct in some minor way, you should first raise theissueinformally. Drawing
aperson’s attention to the problem may be all that is required, including reference
to the APS Values and Code of Conduct. If, however, the behaviour in question is
more serious or does not subsequently improve it may be necessary to arrange a
more formal discussion to ensure that the person clearly understands what the
expected standards are and how he or she may havefallen short of those standards.
You should also make the person aware of the possible consequences if there is
still no improvement, i.e. the legislative force behind the misconduct procedures,
including possible sanctions. In arranging such adiscussion the pointslisted in the
preceding section may be a useful guide.

If the person’s conduct still does not improve it may be necessary to consult your
agency’'s human resources area regarding formal misconduct action.

N.B. These procedures do not apply to an episode of serious misconduct where
you must take appropriate action immediately.
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OCCUPATIONAL STRESS ARISING OUT OF
FEEDBACK AND COUNSELLING

Il workers experience some degree of stress. Whether occupational stress makes a
person ill, however, depends on a range of factors, including how their workplace is
managed. Research by Comcare suggests that while feedback and counselling can be
important tools to reduce occupationa stress, if these processes are poorly managed,
clamsfor workers' compensation can arise.

Counselling and providing negative feedback to staff can be stressful for both
employees and managers. Being prepared in advance for possible staff reactionsto
feedback and counselling can greatly assist the effective management of staff.
Planning the discussion and trying to anticipate the staff member’s reactions and
your response can be helpful.

< |f the person becomes distressed you should have a strategy to manage the
situation. The Comcare publication Supervisors Handbook: Managing Staff
with Stress Responses provides more information and ways to handle these
situations.

» |If theemployee does not attend work on thefollowing day, it isessential that the
agency implement an early intervention strategy, such asreferral to the Employee
Assistance Program or staff counsellor, or afurther meeting to address unresolved
issues. A return to work program using a suitable rehabilitation provider should
be considered if the employee does not return to work within 5 days.

Note: Any administration expensesin relation to referral to the EmployeeAssistance
Program or staff counsellor will be the responsibility of the agency, regardless of
whether Comcare finds liability to pay workers compensation. Return to work
costs will aso be the responsibility of the agency unless Comcare accepts liability
to pay workers' compensation.

Where you have to provide feedback or counselling in a particularly difficult
situation or where you are not sure how to proceed, it may be useful to seek advice
and guidance from your human resources area or from your Employee Assistance
Program (who will have people skilled in dealing with conflict and a variety of
interpersonal situations). In particularly difficult cases of conflict, it may be
appropriate to use a professional mediator.

15
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Claims for workers’ compensation for occupational stress can arise out of
counselling and feedback sessions. From Comcare’'s experience many of these
claims seem to arise from:

» failureto afford procedural fairnessto staff (including not giving astaff member
an opportunity to present their reasons for underperformance);

* inadequate prior communication between supervisorsand staff on expectations,

« failure to adequately explain to a staff member what the issues of concern are
before imposing some perceived penalty; or

» conflict between supervisors and staff on avariety of issuesincluding differing
expectations on performance.

Appendix C contains further information about the application of workers’
compensation legislation to claims for occupational stress.



FURTHER READING

Ithough these publications pre-date the Public Service Act 1999 the advice they
contain is still relevant.

The Management of Occupational Stress in Commonwealth Agencies — A Joint
ANAO/Comcare Better Practice Guide for Senior Managers, 1997

The Management of Occupational Stress in Commonwealth Agencies —
Implementing an Occupational Stress Prevention Program, 1997
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APPENDIX A — COUNSELLING CHECKLIST

he following points may be a useful reference when undertaking counselling.

» Assessthe situation. Establish in what way the person’s performance does not
meet the required standard. You will need to first identify the duties to be

performed and the standards against which performanceisto be measured, e.g.

timeliness, quantity of output, standard of written work, etc. You should aso
ensure that these standards are applied equitably across your work area. Gather

factual information to support your assessment, including specific examplesif
possible.

» Determine, to the extent possible, whether there are factors outside the workplace

which may be causing the problem.
» Consider your approach. Think of some open-ended questions which will

encourage the person to discussthe problem. If you are not confident of handling
the counselling, you may need to seek guidance, e.g. from your agency’s human

resources areaor EAP.

» Arrange a venue suitable to the person and yourself, bearing in mind the need

for confidentiality.

» Notify the person of the arrangements, giving them sufficient time to prepare
for the discussion, including, where possible, sufficient time to arrange for a
support person to be present. Depending on circumstances, provide them with

copies of any relevant written material you intend to discuss.

» Explain the reason for the counselling.

» Explore the possible relevance of factors outside the workplace. You should
bear in mind that a person may, for avariety of reasons, choose not to disclose
such factors, in which case you can only base your assessment on available
evidence. You should, however, encourage disclosureif it will assistinachieving

a positive outcome.

* Advisethe personwhat (if any) recordsareto be kept and for what purposethey will
be used.

» Discuss possible solutions.
» During the discussion, remember to:
— focus on work-related issues;
— be constructive; ook to the future and means of improvement;



— communicate

— listen actively

— summarise/repeat briefly, in your own words, what you think are the
salient points of the discussion. This lets the person know whether or
not you understand what they are saying.

— ask open questions; you can keep the discussion moving by asking
guestions that invite a person to talk rather than questions that can be
answered ‘yes or ‘no’.

Agree on aplan of action.
Agree on atimetable for implementing that action and reviewing the results.

Make arecord of the discussion. If the record is more substantial than a diary
note, include any action agreed upon and time frames.

Invite the person to sign the record if they agree with the content or to make
comments or submit their own version of the meeting if they do not. Keep the
record in a secure place.

Follow up on any action which has been agreed upon, either by undertaking
action yourself (i.e. assisting with on-the-job training or exploring training
opportunities) or monitoring and reviewing action to which the person has
agreed.

19
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APPENDIX B — MANAGING POOR
PERFORMANCE CHECKLIST

t may be useful to use a checklist of good practice for successfully handling
cases of continuing poor performance.

» Clear job specification/instructions

Ensure that the person has a copy of the current job documentation, and that
they understand the standards of work performance that are expected of them.
Have clearly defined targets.

* Adequatetraining

Ensurethat the person hasreceived appropriate training and assistanceto perform
the duties.

* Nosurprises
Any significant concerns about the person’s performance should be drawn to
their attention at the time the concern arises, rather than waiting until formal
appraisal time. It ispoor practiceand very unfair to use areferee report, probation

report or appraisal report asafirst means of expressing concern about aperson’s
performance.

* Counsdling

The person must be given an opportunity to respond to allegations of continuing
poor performance. Ensure that you have shown the person where their
performance is below the standard expected and that goals for improvement
have been set and monitored for an agreed period of time.

» Written records of counselling

Ensurethat you keep clear, accurate and relevant, written records of discussions
with the person about work performance problems. These records should be
signed by the person and they must be given the opportunity to provide comment.

e Other possible factors

Ensure that you have looked into other possible causes of poor performance,
such as medical problems and personal difficulties and provided the person
with appropriate opportunities to deal with these problems.

e Formal warning

Ensurethat thework standards and performance problemsdetailed intheformal
warning are consi stent with those you rai sed with the person during counselling.
(Documentation should be devel oped with advice from your agency’s Human
Resource Manager.)



APPENDIX C—APPLICATION OF THE SAFETY,
REHABILITATION AND COMPENSATION ACT 1988

laims for workers' compensation arising out of feedback and counselling
processes are determined on a case by case basis in accordance with the Safety,
Rehabilitation and Compensation Act 1988 (SRC Act). Asan independent decision
maker, Comcare looks at all evidence provided by the employee and the employer
and any other information Comcare considers relevant. The following principles
apply to the determination of these claimsin relation to assessment of the claimed
medical conditions, the contribution of employment and the application of the
exclusionary provisions.

In the case of psychological disorders, workers' compensation is payable where a
person suffers a disease to which work makes a material contribution. A Federal
Court case (Mooi v Comcare) has defined apsychological condition to be adisease
for the purposes of the SRC Act where a person has a condition that is outside the
boundaries of normal mental functioning and behaviour.

Psychological stressorswill not lead to an accepted claim for workers' compensation
where the stressors produce a reaction in an employee that is ‘within the range of
normal human responses to distressing events'.

It is generally Comcare’s policy that a person must be suffering from a medical
condition diagnosed by a medical practioner in accordance with the Diagnostic
and Statistical Manual of Mental Disorders (4" ed.)(DSMIV) or the International
Classification of Diseases 10 (ICD 10). Compensation is not generally payable
where a person is merely unhappy, distressed or aggrieved by actions taken by an
agency but is not suffering from a diagnosed work related medical condition.

The SRC Act requires that a claimant’s disease or medical condition is materialy
contributed to by employment. In examining whether employment has materially
contributed to acondition, Comcarewill ook at whether the employment contribution
is evidenced on the balance of probabilities as opposed to possibilities. The onus will
be onthe employeeto establish the casefor material contribution. The Second Reading
speech for the SRC Act states that

it isintended that the test will require an employee to demonstrate that his or
her employment was more than a mere contributing factor in the contraction
of the disease. Accordingly it will be necessary for an employee to show that
thereisaclose connection between the disease and the employment in which
he or she was engaged.
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In determining whether employment contributed in amaterial degreeto the
contraction of adiseasein aparticular case, regard would be had to whether
the employment to which the employee was engaged carried an inherent
risk of the employee contracting the disease in question and whether some
characteristic or feature of employment tended to cause, aggravate or
accelerate the disease. (pp 2192-2193)

Ininterpreting materia contribution of employment Comcarerelieson the definition
of employment found in Federal Broom Pty Ltd v Semlitch which states that * when
the Act speaks of “the employment” as a contributing factor it refers not to the fact
of being employed, but to what theworker doesin hisemployment. The contributing
factor must in my opinion be either some event or occurrence in the course of his
employment or some characteristic of the work performed or the conditions in
which it is performed’. (See the Annotated SRC Act 1988, 4th edition, edited by
John Ballard and Peter Sutherland, 1999).

In determining material contribution of employment Comcare will examine the
factors precipitating the claimed condition and the various reports on the eventsin
the workplace from parties involved including the claimant and the employing
agency.

In this context, Comcare will also consider whether management action was
reasonable or not, whether there were any breaches of due process, whether there
wereany particular characteristics of thework and whether therewere any particular
eventsthat may have contributed to the condition. The consideration of thesefactors
will vary from case to case.

The Act excludes payment of workers’ compensation where the medical condition
isasaresult of the person failing to obtain apromotion, transfer or other benefitin
connection with employment or reasonabl e disciplinary action. Inthe case of claims
involving counselling and feedback processes, the reasonable disciplinary action
exclusionary provision will only be considered where the counselling is part of a
formal disciplinary process (see Comcare v Chenhall). Depending on the
circumstances of the case, consideration will be given to applying the other
exclusionary provision if the counselling or feedback relates to failure to obtain a
promotion, transfer or other benefit.

To assist Comcare in determining these claims, agencies should provide employer
statements that detail the history leading up to the claim from the employer’s
perspective, including information on what led to the counselling and/or feedback
session, what processes were followed during the counselling and/or feedback and
other information that the agency thinks may be relevant to the claim. Statements
should be factually based on the actual events and not about the feelings of
individualsinvolved in the claim.



Agencies should be aware that Comcare has the power under section 71 of the SRC
Act to request that a Secretary provide all documents that an agency has in its
possession relating to a claim for compensation. This can include notes taken of
counselling and feedback sessions.

Comcare is not responsible for arbitrating disputes between agencies and staff
involving allegations of improper practice or the appropriateness of certain
management action. Other internal administrative forums are a more appropriate
means to determine these issues, e.g. grievance mechanisms.

An agency or a claimant who disagrees with a determination made by Comcare
can request reconsideration by an internal review officer of the original decision.
Should the agency or claimant disagree with the decision of the internal review
officer, an application may be made to the Administrative Appeals Tribunal for a
review of that decision.

Further information can be obtained from Comcare Claims Management Centre,
Canberra.
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