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Foreword

As many of us in the Australian Public Service know from experience, undergoing a
machinery of government change can be challenging. Agencies are required to consider
an enormous number of issues and deal with wide-ranging matters, some of which can
be very complex and time-consuming. Affected staff need to be kept informed of what
is happening; legislative and government policy requirements must be complied with;
and for the process to work as smoothly as possible, actions should be undertaken with a
cooperative ‘whole-of-government’ spirit.

'This publication has been designed to provide practical guidance to help agencies
implement machinery of government changes. It has been developed jointly by the
Australian Public Service Commission, the Department of Finance and Administration,
and the Department of Employment and Workplace Relations, in consultation with the
Department of the Prime Minister and Cabinet and the National Archives of Australia.

'The information contained in this publication was developed in consultation with
Departmental Secretaries and draws on their extensive experience of machinery of
government changes over the years.

I trust that managers and their staff across the Australian Public Service, particularly
those undergoing machinery of government changes, will find this guide useful.
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Ms Lynelle Briggs

Public Service Commissioner

Dr Ian Watt, Secretary
Department of Finance and Administration
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Dr Peter Boxall, Secretary
Department of Employment and Workplace Relations
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Introduction

This document provides a source of practical guidance to help agencies implement machinery
of government (MOG) changes. It relates primarily to moves between Australian Public
Service (APS) agencies subject to the Public Service Act 1999 (PS Act) and the Financial
Management and Accountability Act 1997 (FMA Act), but may also provide useful guidance for
moves into, or out of, the APS.

While it is not practical to cover in detail every matter that agencies might encounter during
MOG changes, this guide provides:

* an overview of the MOG process

* principles and approaches for planning and implementing MOG changes

* guidance on financial management and people management

* advice on managing physical relocations, records and taxation.

The guide has been developed jointly by the Australian Public Service Commission (the
Commission), the Department of Finance and Administration (Finance) and the Department
of Employment and Workplace Relations (DEWR), in consultation with the Department of

the Prime Minister and Cabinet (PM&C) and the National Archives of Australia (National
Archives).

'The principles and approaches contained in the guide were developed in consultation with
Departmental Secretaries and draw on their experiences of MOG changes over the years.
Those experiences highlighted the need for agencies to look beyond their own immediate
interests to the broader needs of the APS as a whole when implementing MOG changes.

Scope of publication
'This document replaces:

* Guidelines for Implementation of Administrative Arrangements Orders and Other Machinery
of Government Changes (Finance Circular No. 2003/04 and Financial Management
Guidance No.5)

* Australian Public Service Commission Circular No 2004/5: Administrative Re-arrangements.

Legislative and policy framework
'The following legislation and guidelines are relevant to MOG changes.

Legislation

* Public Service Act 1999 (PS Act), particularly sections 72 and 24; and Public Service
Regulations 1999, particularly regulations 8.1 and 8.2, which provide for movement of
staft and their remuneration and other conditions of employment

* Financial Management and Accountability Act 1997 (FMA Act), particularly section 32,
which allows for transfer of annual appropriations; and the Financial Management and

Accountability (Financial Statements) Orders 2005




*  Workplace Relations Act 1996 (WR Act), which contains transmission of business provisions
and the legislative framework for agreement making in the APS

*  Acts Interpretation Act 1901, particularly sections 19B to 19C which are relevant to AAO
changes

Relevant guidance

* Working Together: Principles and Practices to Guide the Australian Public Service (Australian
Government 2005—available at http://www.apsc.gov.au/mac/workingguide.htm)

* Foundations of Governance in the Australian Public Service (Australian Government 2005—
available at http://www.apsc.gov.au/foundations/index.html)

Useful contacts and resources

* Australian Government Solicitor legal briefings at http://www.ags.gov.au/publications/
agspubs/legalpubs/legalbriefings/index.htm

* Australian Public Service Commission: website at http://www.apsc.gov.au

* Department of Employment and Workplace Relations: website at http://www.dewr.gov.
au; employment and workplace relations information at http://www.workplace.gov.au;
information about WorkChoices at http://www.workchoices.gov.au

* Department of Finance and Administration: Legislation Review Branch at <LRB@
finance.gov.au>; Superannuation Branch at http://www.finance.gov.au/super/about_
superannuation_branch.html; outcomes and performance information at http://www.
finance.gov.au/gt/; allocation of responsibilities for special appropriations at http://www.
finance.gov.au/finframework/finance_circulars.html; Finance Minister’s Orders at http://
www.finance.gov.au/ace/index.html; list of FMA Act and CAC Act bodies at http://www.
finance.gov.au/finframework/fma_agencies.html and http://www.finance.gov.au/
finframework/cac_bodies.html

* Department of the Prime Minister and Cabinet: Requirements for Departmental Annual
Reports http://www.pmc.gov.au/guidelines/index.cfm; Administrative Arrangements
Order http://www.pmc.gov.au/parliamentary/index.cfm

* National Archives of Australia: Advice on transferring records following administrative
change can be found on the National Archives website at http://www.naa.gov.au/records-
management/keep-destroy-transfer/after-admin.change/index. For general advice contact
the National Archives Agency Service Centre at <recordkeeping@naa.gov.au>




1. Machinery of government process

The terms ‘machinery of government changes’ (MOG changes) and ‘administrative

re-arrangements’ are interchangeable and are used to describe a variety of organisational or
functional changes affecting the Commonwealth.

Some common examples of MOG changes are:

* changes to the Administrative Arrangements Order (AAO) (see 1.1 below) following a
Prime Ministerial decision to abolish or create a department or to move functions/
responsibilities between departments/agencies

* creation of a new statutory agency or executive agency, or abolition of such agencies

* movement of functions into, or out of, the APS.

Not all MOG changes involve a change to the AAO. MOG changes within a portfolio,
including movements from a department to a statutory agency within the same portfolio, and
MOG changes involving the movement of only a small function from one portfolio to the
other, would not normally require changes to the AAO. Agencies should consult PM&C on
whether a change to the AAQO is necessary.

1.1 Administrative Arrangements Order

Under the Constitution, the Governor-General, on the advice of the Prime Minister, appoints
Ministers, establishes departments of state and formally allocates executive responsibility
among Ministers through the AAO.




The AAO is published in the Commonwealth Gazette (http://www.ag.gov.au/portal/
govgazonline.nsf). It contains an entry for each department of state which describes briefly
the principal matters dealt with by that department and then lists all of the legislation
administered by the Minister responsible for that department and other agencies in the
Minister’s portfolio.

Under the AAQ, in some cases two or more departments may be responsible for administering
different aspects of the same legislation. Managing joint responsibility for legislation can be
complex, and may require the development of protocols or processes relating to consultation,
clearance and approval between relevant Ministers and their departments.

1.2 General machinery of government changes

Other than in the period immediately after a general election, a proposal for a MOG change
may be instigated by the Prime Minister either of his own accord or in response to the
suggestion of another Minister. Ideally, a Minister proposing a MOG change should consult
other Ministers where relevant before writing to the Prime Minister. The decision to make a
MOG change is a matter solely for the Prime Minister.

PM&C is responsible for providing advice to the Prime Minister on a proposed MOG change
and, if required, prepares documentation necessary to give effect to that change. If the proposed
change has been suggested by another Minister, the advice to the Prime Minister will draw
on the views of all Ministers affected by the proposed MOG change. PM&C will consult
the affected departments and/or agencies. Any financial or staffing implications arising from
a MOG change will also be raised in the advice to the Prime Minister. PM&C will normally
consult Finance, the Commission and DEWR on these matters as part of the briefing process.

1.3 Post-election machinery of government changes
While a MOG change may occur at any time, significant MOG changes usually occur

immediately following an election. The process for considering MOG changes at such times
is, by necessity, different from non-election times.

Once an election has been called and the caretaker period has commenced, it is normal practice
for the Secretary of PM&C to seek the views of other departmental secretaries on possible
changes to administrative arrangements and MOG issues in preparation for briefing the
incoming Government. Suggestions on improvements aimed at greater efficiency and
effectiveness are sought as well as advice on implementation issues arising from policy proposals
put forward by the Government and Opposition during the caretaker period.

Following an election, the Secretary of PM&C provides a brief to the Prime Minister on
possible MOG changes. This brief is confidential and there may not necessarily be formal
consultation with departments on the detail of any changes being considered before the Prime
Minister publicly announces MOG changes. Once the Prime Minister has announced the
Ministry and new administrative arrangements, PM&C will consult affected departments to
ensure the detail of the MOG changes is accurately reflected in the new AAO that is to be
prepared. PM&C also advises Finance and the Commission as soon as possible of the changes
to departmental arrangements.
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In the event of major changes in portfolio responsibilities, the Secretary of PM&C will consult
with Secretaries on the nature of the changes to ensure that consistent information can be
given to agency staff.

This is a particularly intense period of activity because the time between the announcement
and the swearing-in of the new Ministry and making the AAO is normally, on average, three
to five days. During this time departments will have an opportunity to seek clarification from
PM&C on any matters of detail, such as the programmes identified as moving with a
particular function.

New Ministerial arrangements take effect on the day that the new Ministry is sworn in.
Similarly, any changes to the AAQO take effect on the day that the AAO is made. For example,
in 2004, the Ministry was sworn in on 26 October 2004; the new AAQO took effect on Gazettal,
which occurred on the same day, and the Department of Human Services was created on
that day. While the transfer of appropriations under section 32 of the FMA Act and the
transfer of staff under section 72 of the PS Act are unlikely to be completed by the time the
new AAO is made, the Prime Minister expects agency heads to implement AAO changes
cooperatively and as soon as possible, if necessary by administrative means such as issuing
new delegations. However, if as a result of a post-election MOG change, a department is
abolished, transfers of staff and appropriations must take effect on the day the AAO is made.

Following an election, it is customary for a consolidated AAO to be issued on the day the
new ministry is sworn in. Shortly after, departments are asked to review the AAQ to ensure
that any changes that have been made to the AAQO are accurate and reflect the Government’s
intentions. If necessary, a second consolidated AAO would then be issued.

1.4 Governance arrangements

Following a MOG change, agencies should ensure their structure and governance arrangements
are appropriate. The specific structure and governance arrangements that an agency adopts
should promote effective implementation of policy. Financial Management Reference Material
No. 2, Governance Arrangements for Australian Government Bodies (August 2005) provides
guidance on these aspects. Further queries should be directed to the Legislative Review Branch
in Finance at <LRB@finance.gov.au>.

1.5 Name or title changes

An Act, or an instrument made under an Act, will often contain a reference to a specific
Minister, department or Secretary of a department. After an election or ministerial reshuffle,
there are commonly Ministerial and departmental changes and a re-allocation of functions,
reflected in a new AAQ, which make those references incorrect. In some cases, it will be
desirable to amend the Act or instrument appropriately. However, it is not necessary to do so
in every case, because sections 19B and 19BA of the Acts Interpretation Act 1901 give the
Governor-General the power to make orders which have the same effect.




Such an order may provide that specified references to a Minister, department or Secretary
of a department contained in an Act or instrument are to be read as if they referred to the
Minister, department or Secretary that is now appropriate because of the AAO changes.
Section 19B deals with the case where a Ministerial office or a department has been
abolished. Section 19BA deals with the case where the Minister, department or Secretary
still exists, but the administrative responsibilities have been re-allocated.

The Attorney-General’s Department is responsible for preparing section 19B and 19BA
orders in consultation with other agencies. This will occur as soon as practicable after an
AAO is signed. Section 19B and 19BA orders must be registered on the Federal Register of
Legislative Instruments and will take effect on the date the order is signed or another date as
specified in the order.

1.6 Roles of central agencies

Four agencies are central to the MOG process.

Agency Role

Department of the Prime Inform agencies of the Prime Minister’s decisions on
Minister and Cabinet machinery of government changes.

Australian Public Service Advise on movement of staff and PS Act coverage.
Commission Power to move staff under section 72 of the PS Act.

Advise on policy framework for determining
Department of Employment : .
. remuneration, terms and conditions of employment and

and Workplace Relations
workplace arrangements.

Adpvise on transfer of appropriations, superannuation

Department of Finance and . . PPTOP %, SUP
. issues, accounting, reporting, banking, legal and

Administration .

governance issues.




2. Principles and approa

'The APS Values, under the PS Act, provide for an APS that is responsive to the Government
in providing frank, honest, comprehensive, accurate and timely advice and in implementing
the Government’s policies and programmes. The Public Service Commissioner’s (Commissioner)
Direction 2.7 specifies that Government decisions be implemented professionally and with

integrity.
Consistent with the APS Values, the principles guiding agency heads in effectively
implementing MOG changes are:

* Taking a whole-of-government approach across agencies and with central agencies working
to an agreed objective

- Good faith negotiations
- Open and honest identification of resource implications

- Timely and accurate exchange of information

* Constructive and open communication with staff
- Providing early advice and assistance to staff’

- Consultation — employees have opportunities to contribute to the implementation
process within the boundaries of the decision/s taken by Government

- Acting with integrity — keeping promises that have been given

* Accountability and compliance with legislation and policy
- Following established procedural frameworks, such as the ‘staff follow function’ principle
- Ensuring adequate recordkeeping

- Ensuring appropriate delegations and Chief Executive’s Instructions are in place.
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2.1 Whole-of-government approach

A key to achieving good results in implementing MOG changes is for agencies to take a
whole-of-government approach. The need to take a cooperative and collegiate approach
underpins the whole-of-government process whereby agencies are encouraged to work
together across organisational barriers to achieve Government objectives. It is expected that
agencies will communicate openly with one another, and with central agencies, to achieve
the best outcome for the APS.

2.1.1 Good faith negotiations

Negotiations between the gaining agency and the losing agency should be undertaken in
good faith, balancing equity and fairness for each agency against the need to achieve the best
outcome for the APS.

'The publication, Working Together: Principles and Practices to Guide the Australian Public Service
(Australian Government 2005, at http://www.apsc.gov.au/mac/workingguide.htm), provides
valuable information to assist agencies in this regard.

2.1.2 Open and honest identification of resource implications
The general principle of ‘staff follow function’ applies to MOG changes, as does the principle

of ‘records follow function’.

While identification of programme funding and related staff can be relatively straightforward,
mapping of support functions (e.g. corporate services areas) or mapping of functions or
programmes that have been split can be more problematic. Agencies should recognise the
need for cost sharing (e.g. sharing of fixed costs) and reach an agreement that will meet the
test of reasonableness.

As well as identifying staff numbers, pay and conditions and funding, agencies need to
comprehensively identify all resources, including details of staff on leave or temporarily
reassigned, assets and liabilities, contracts registers, intellectual property (e.g. access to, and
licensing arrangements for, relevant databases) and information and communications technology.

2.1.3 Timely and accurate exchange of information

Successful completion of activities is heavily dependent on the quality and timeliness of

information—particularly staff numbers and funding information—the losing agency

provides. At the earliest opportunity, losing agencies need to provide gaining agencies with

detailed and current information about:

* structure charts and staffing lists, to aid understanding and estimating staff resource
distribution in the losing agency

* affected programmes and policy responsibilities, most critically before negotiations on
financial and other resource transfers take place

* all associated activities, such as service delivery arrangements, and their significance

* records and data documenting the functions that are being transferred
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* existing audit issues

* existing budget measures.

In line with whole-of-government objectives, information should be shared and discussed as

openly as possible.

2.2 Constructive and open communication with staff

To facilitate a smooth transition it is important to establish constructive and open communication
with staft by providing early advice and assistance and by acting with integrity.

2.2.1 Providing early advice and assistance to staff

It is a feature of APS employment that staff can be moved from one APS agency to another
(or into or out of the APS) as a result of a MOG change. The Commissioner can exercise
powers under section 72 of the PS Act to give effect to an administrative re-arrangement.
The general principle is that staff follow the function being transferred. Agencies should ensure
all staff are aware of this by providing appropriate information prior to engagement and in
induction or training programmes. Staff should be encouraged to identify both as employees
of their own agency and as members of the APS more broadly.

A key issue in the smooth transition of staff from one agency to another is provision of open
and timely information and assistance to affected staff to keep them up to date and informed.

2.2.2 Consultation

The Commissioner’s Direction relating to APS Value (i) on communication and consultation
with employees provides that staff have appropriate opportunities to contribute their view on
issues affecting their workplace while recognising agency heads’ decision-making responsibilities.

Workplace systems and structures that enable staff to contribute their views and maximise
their input to meeting organisational objectives underpin effective workplace relations.

Agencies should identify areas where there would be value in allowing staff to contribute to
the implementation process, for example, in matters affecting their working environment such
as accommodation and other transitional issues.

2.2.3 Acting with integrity

Communicating and consulting with employees requires good faith in order to build eftective
workplace relations. Agencies should ensure all decisions relating to staff, such as staff movements
and accommodation, are carefully considered, and that commitments are not made to staft
until the agency head is able to ensure they can be upheld.

2.3 Accountability and compliance with legislation and policy

It is vital to comply with legislation and policy and to be accountable and transparent by
following established procedural frameworks, ensuring adequate recordkeeping and appropriate
delegations are in place.
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2.3.1 Following established procedural frameworks

The legislative and policy framework with which agency heads must comply is outlined in
Foundations of Governance in the Australian Public Service. This document can be found at
http://www.apsc.gov.au/foundations/index.html.

2.3.2 Ensuring adequate recordkeeping

Section 6 of this publication provides information on records management.

2.3.3 Ensuring appropriate delegations and Chief Executive’s Instructions
are in place

It is essential that each agency review its instruments of delegation and authorisation to ensure
they cover all matters and legislation to be administered by that agency.

In the case of a transfer of functions from one agency to another, delegations and authorisations
of power to people in the losing agency will cease to have effect on the date the AAO becomes
effective. New and/or interim delegations and authorisations will need to be made in favour
of people performing the relevant functions in the gaining agency, recognising that those
people performing the functions may still be in the losing agency for a period of time. New
instruments of delegation and authorisation should be made without delay.

Section 4.7 ‘Delegations under the FMA Act’ provides advice on financial delegations and
section 5.11 ‘Delegations and authorisations’ provides information on Australian Government
Solicitor advice on delegations and authorisations following a general election.

Chief Executive’s Instructions (CEISs) are issued by the Chief Executive of an FMA Act
agency under the authority of section 52 of the FMA Act and Regulation 6 of the Financial
Management and Accountability Regulations 1997 (available at: http://www.comlaw.gov.
au). These instructions provide operational guidance, focusing on the agency’s particular
needs, in order to promote the efficient, effective and ethical use of Commonwealth resources.

Both losing and gaining agencies should review their CEIs to ensure that they reflect the
MOG changes. For further information refer to: Finance Circular 2004/15: Chief Executive’s
Instructions (available at http://www.finance.gov.au).




3. Planning

'The impact on agencies resulting from MOG changes will range from being relatively minor

to substantial. Major MOG changes often involve the transfer of functions from one agency
to another either because portfolios are being restructured, or because an agency is to be
created or abolished.

It is critical that agencies affected by a transfer of functions start planning implementation of
the changes as early as possible. As part of the incoming Government brief, in the case of an
election, agencies may wish to address the impact on their portfolio of any MOG changes
outlined in Government and Opposition policy statements.

Agencies should contact the Commission and DEWR early to discuss staffing and workplace
relations issues that are likely to arise, and should consult the relevant Agency Advice Unit
(AAU) in Finance for advice on transfer of appropriations and other financial matters.

3.1 Establishing a steering committee

Gaining agencies should establish a suitably resourced steering committee with clear lines of
accountability to oversee implementation of MOG changes. This will be a useful aid to managing
the smooth transition of functions, staff and funding while ensuring business continuity.

While the need and scope for this may vary, depending on the scale of the MOG change, the
committee could typically include representation from enabling areas (e.g. information
technology, legal, finance, people management, property etc.) plus relevant programme managers
responsible for receiving the functions. There may also be value in including representatives
of the losing agency on the committee to advise on particular issues.
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The committee could meet regularly during the transition period, provide advice to the executive,
and plan for and coordinate implementation activities to assist in a smooth transition and the
best possible outcome for all parties involved.

If needed, working groups reporting to the steering committee could be established to progress
specific aspects of the change. For example, it may be useful to establish a small working group
within the losing agency immediately after announcement of the MOG change to undertake
an initial scoping exercise.

Issues the steering committee and/or subordinate working groups should consider could include:
* clarifying respective roles of gaining and losing agencies in relation to the process

* ascertaining whether functions will transfer in their current form or in a modified form

* articulating the objectives to be achieved by the change

* determining what the function’s new direction, core business, structure and staffing
arrangements will be

* ensuring key stakeholders are involved in the process
* conducting due diligence activities associated with transfer of functions (see section 3.2)

* developing a communication strategy (see section 3.3) to ensure employees are kept informed
of transition arrangements

* developing a people management strategy (see section 3.4) including developing realistic
timeframes and mapping out differences in conditions of employment between the losing
agency and the gaining agency

* developing a project plan for implementation activities, including: transfer of finances
(including, but not limited to, assets and liabilities) (see section 4) and employees (see section
5); information technology (see section 3.5); physical relocation to new premises if required
(see sections 4.8 and 5); and transfer of digital and hardcopy records and data (see section 6)

* conducting risk management

* maintaining the general principles of natural justice (e.g. that decision-makers act fairly
and without either perceived or actual bias)

* identifying and quantifying the type and amount of appropriation to be moved from the
losing agency to the gaining agency.

'The purpose and respective responsibilities of participants in the steering committee and/or
working groups should be clarified from the outset. A detailed checklist of responsibilities
for gaining and losing agencies working together in special purpose groups is provided in
Working Together: Principles and Practices to Guide the Australian Public Service.

3.2 Due diligence framework

Due diligence refers to the need to undertake a detailed examination of all aspects of the
function being transferred, including its assets and liabilities, and statutory, contractual and
other arrangements, with a view to identifying any issues which may need to be addressed.
The steering committee should develop a series of questions or a checklist to ensure all
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necessary information relating to the activities of the transferred functions is gathered. The

types of due diligence issues that should be addressed include:

assets and liabilities

register of all contractual arrangements and funding agreements, including property or
equipment leases and provision of goods and services

partnerships or joint ventures

intellectual property issues

disputes and litigation

outstanding taxation matters

identification of existing specific delegated functions and authorisations necessary to
ensure smooth transfer of functions

identification of whether specific programmes have a statutory basis or an administrative
scheme without specific legislation

outstanding legal action, freedom of information requests and audit reviews (internal and/
or external).

3.3 Communication strategy

It is important to develop an appropriate communication strategy; and that the gaining agency

head communicates details of the changes to all employees early in the process to ensure

there is no misunderstanding of the reason for, and objectives and extent of, the change.

The approaches agencies should consider include:

conducting a series of meetings or information sessions for affected staft’

providing regular email updates (from the gaining agency) to staff of both the losing and
the gaining agency

establishing a website dedicated to the transition

establishing a telephone or email hotline to answer specific enquiries.

In some cases it may be beneficial to establish a dedicated communication team (or person)

in the gaining agency to take responsibility for effective communication. Establishing a central

point of communication will ensure staff do not receive conflicting information from the

agencies involved. While the gaining agency might take responsibility for the overall

communication strategy, the losing agency should also contribute.

3.4 People management strategy
The gaining agency should work together with the losing agency to develop a people

management strategy to ensure a smooth transition for all affected staff. Section 5 provides
details of the types of issues to be addressed.




3.5 Information and communications technology strategy

An information and communications technology strategy needs to be addressed early in the
planning process as it may involve significant resources and time to implement.
Consideration should be given to:

* downloading and re-loading databases, electronic mail and personal drives

* diverting electronic mail and phone calls where necessary (generally only necessary if a
function has many external stakeholders or where policy guidelines have recently been
widely promulgated)

* developing programmes to upload personnel data from the losing agency’s human resources
system to the gaining agency’s human resources system

* arranging for transfer of software (having due regard for any licensing issues) and hardware,
including desktop computers, printers and file servers

* whether novation of contracts relating to outsourced computer services is required

* arranging for employees to transfer to the gaining agency’s systems and products, including
provision of training, as required

* updating gaining and losing agencies’ internet sites to reflect changes, arranging pointers
from the losing agency’s site where needed

* updating gaining and losing agencies’ intranet sites
* creating new logons and email addresses

* arranging for data and records to be transferred from the losing agency to the gaining agency
and archived as needed

* installing cabling and outlets in new accommodation

* providing information on disaster recovery/business continuity plans.

3.6 Records management strategy

'The gaining and losing agencies should work together to develop a records management
strategy—section 6 provides further details.

Where records are held in physical format, gaining and losing agencies need to make
arrangements for movement of records and update of systems that control those records,
such as databases, spreadsheets or recordkeeping systems.

Where personnel areas hold forms such as attendance records, medical certificates and leave
forms, these need to be transferred to the gaining agency.
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MOG changes will generally affect financial management arrangements. These can include

outcomes and performance information, FIMA Act section 32 directions and section 31 receipts,
superannuation costs, Special Accounts, special appropriations, FMA Act delegations, assets
and liabilities, insurance, and reporting requirements for financial statements and annual reports.

4.1 Outcomes and performance information

Sometimes MOG changes will impact on outcomes and performance information. If this
occurs, agencies should reassess their outcomes framework to determine its ongoing relevance.
If an agency does not have a suitable outcome for a function it has acquired through a MOG
change, it should take steps to update the agency outcome structure. Such a change may also
require the outputs, programmes, performance indicators and measures to be modified, or
consideration to be given to how administered items are portrayed to better reflect how the
agency will achieve its outcomes.

Generally, changes to outcomes and performance information are put in place before the Budget
or Additional Estimates to ensure the outcomes are reflected in Appropriation Bills'.
Changes to outcomes outside the Budget process can only be implemented through Additional
Estimates Bills if there has been a substantive change in agency business since the Budget, or
if changes to the AAO require the development of new outcomes.

! Outputs and other performance information are not reflected in Appropriation Bills but are incorporated into Portfolio

Budget Statements.
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4.1.1 Process for changing outcomes

Outcomes are the results or impacts on the community or the environment that the Government
intends to achieve. To change an existing outcome, or create a new one, agencies must:

* consult Finance to ensure the outcomes proposed are consistent with Government policy
* obtain legal advice to ensure a new outcome meets the outcome policy
* obtain approval from the relevant portfolio Minister

* ask their portfolio Minister to obtain approval from the Minister for Finance and
Administration (Finance Minister).

Agencies should liaise with the relevant Agency Advice Unit (AAU) in Finance to ensure
new outcome structures are reflected in the central budget management system maintained

by Finance and in the Appropriation Bills.

Refer to the Finance website http://www.finance.gov.au/gf/ for more information on the
process for developing outcomes and performance information.

4.1.2 Continuation of funding for a function pending a new outcome

Where an agency has gained a function, the appropriation in respect of the function can be
made available to the gaining agency through a section 32 direction under the FMA Act.

'The gaining agency must, nonetheless, take steps to have a suitable outcome for the transferred
appropriation approved through the next appropriation cycle in either the Additional Estimates
or Budget processes. Where an agency has not had a suitable outcome approved prior to
seeking a transfer of an amount of appropriation under section 32 of the FMA Act, Finance
should be consulted for guidance in relation to this matter.

4.2 Section 32 directions

4.2.1 Annual appropriations

Annual appropriations are appropriations that appear in one of the annual appropriation
Acts. Three annual appropriation Acts are prepared at the time of the Budget (i.e. Appropriation
Act (No. 1), Appropriation Act (No. 2) and Appropriation (Parliamentary Departments)
Act (No. 1)) and a further three are prepared, as necessary, at Additional Estimates. The
Government may prepare further annual appropriation Acts, if necessary, at other times during
the year.

Appropriations provided in each of the annual appropriation Acts are either departmental or
administered appropriations.

Where a MOG change results in partial or full transfer of a function to another agency, the
losing agency will need to make arrangements for the transfer of any remaining departmental
and administered appropriations relating to the function to the gaining agency.
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4.2.2 Section 32 of the FMA Act

Section 32 of the FMA Act allows for the transfer of an amount that has been appropriated
where a function becomes a function of another agency, either because an agency is abolished
or for any other reason.

The Finance Minister, or his or her delegate, may issue directions to transfer from the losing
agency to the gaining agency some, or all, of an amount that has been appropriated for
performing that function by the losing agency.

If it subsequently appears that the amount needs to be adjusted (e.g. if the amount transferred
was excessive), the Finance Minister, or his or her delegate, has the power to transfer an amount
back to the losing agency.

'The Finance Minister may not issue a direction that transfers an amount between parliamentary
departments except in accordance with a written recommendation of the Presiding Officers.

A direction takes effect from the date it is issued. A direction does not affect any time limit
that applies to an appropriation.

'The gaining agency should ascertain whether interim delegations may need to be established
if there is a delay between the gaining agency receiving the function, and the section 32 transfer.

4.2.3 Determining the amount to be transferred under section 32 of the
FMA Act

In determining the amount of appropriation to be transferred under section 32 of the FMA
Act, it is necessary to consider available appropriations. These may include unspent appropriations
that relate to accrual expenses, such as depreciation on assets that are transferred and/or accrued
employee entitlements for employees who have been transferred.

'The losing agency may need to retain some appropriation to pay outstanding invoices; however,
it is expected that gaining agencies would normally pay for invoices received after the date of
transfer, even if the losing agency accrued the expenses. Agencies should contact Finance for

advice on calculating and accounting for adjustments in appropriations as a result of restructuring.

4.2.4 Processing a section 32 request

It is desirable that agencies reach agreement on the amount of appropriation to be transferred
as early as possible. There may be situations where it will be difficult to immediately determine
the exact amount, particularly where functions are to be split between agencies, or where the
losing agency agrees to continue to provide some services for a period of time until other
arrangements can be made. Agencies are asked to advise Finance of the reason for any delays
in reaching agreement on the amount to be transferred, and the proposed timetable for
resolution.
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Once agencies have decided on the amount to be transferred, the chief financial officers of
each agency need to provide the information to Finance. Agencies should contact Finance
for the appropriate forms and assistance with completion. Following approval, the amounts
relating to the appropriations will be transferred in the central budget management system
maintained by Finance. Section 32 directions take effect on the date issued by the Finance
Minister or the Finance Minister’s delegate.

Subsequent to Finance confirming that section 32 directions have been finalised, agencies
should enter adjustments into the central budget management system maintained by Finance
and into the estimates baseline for the current and forward years. Section 32 transfers should
also be reflected in Portfolio Budget Statements and Portfolio Additional Estimates Statements.

4.2.5 Transfer of functions between FMA Act agencies and CAC Act bodies

Section 32 transfers of functions can only occur between FMA Act agencies. That is, where a
function has been transferred from a body subject to the Commonwealth Authorities and
Companies Act 1997 (CAC Act) to an FMA Act agency or vice versa, section 32 of the FMA
Act has no application.

Agencies should contact the relevant AAU in Finance to discuss specific circumstances and
it is possible that agencies may need to seek legal advice on these issues. Where legal issues
are likely to take some time to resolve, Finance will consider if interim measures may need to
be put in place to enable continuation of service delivery.

4.3 Section 31 receipts

Section 31 of the FMA Act allows the Finance Minister to enter into agreements with other
Ministers for the purposes of items marked ‘net appropriation’ in Appropriation Acts, which
provide that the relevant item is increased in accordance with the agreement. The increase
enables agencies to spend receipts that the agency would not otherwise be able to spend. For
example, an agency’s annual appropriation would be increased where the agency receives
payment for performing a service, providing the receipt was covered by the agency’s section
31 agreement.

Agencies affected by a MOG change should review the contents of their section 31 agreements
as soon as possible, and advise Finance of any variations the agreements need. For example,
where the losing agency performs a function that involves receipts for services that are covered
by a specific clause in the agency’s section 31 agreement, and that function is transferred to
the gaining agency, both agencies may require variations to their agreements—to remove the
relevant clause from the losing agency’s agreement, and to add the relevant clause to the
gaining agency’s agreement.

When a function is transferred between agencies, the gaining agency is not automatically
entitled to amounts received by the losing agency under authority of its section 31 agreement.
'The gaining agency would need to consider whether a new, or varied, section 31 agreement is
needed to cover future receipts relating to the transferred function. Typically, section 31 receipts
have not been transferred as part of section 32 directions. Agencies should contact the relevant
AAU in Finance to ensure that an appropriation authority supports the amounts transferred.
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4.4 Superannuation costs

Australian Government employers should be providing superannuation for most of their
employees and also for contractors who are not common law employees but who are engaged
principally for their labour.? Where MOG changes occur, the superannuation arrangements
for affected employees may change. Further information about these arrangements is
detailed in section 5.13.

Agencies make employer superannuation payments to the Budget (through ComSuper) towards
the costs of benefits from the Commonwealth Superannuation Scheme (CSS), the Public
Sector Superannuation Scheme (PSS) and the Public Sector Superannuation Accumulation
Plan (PSSAP) for employees who are members of those schemes. Where employees’
membership of the CSS, the PSS or the PSSAP is continued after MOG changes the rate of

those employer payments may change.

Queries concerning employer superannuation costs should be directed to the Superannuation
Branches in Finance, in the first instance, at http://www.finance.gov.au/super/about_
superannuation_branch.html.

4.5 Special Accounts

Special Accounts record amounts that can be appropriated from the Consolidated Revenue
Fund for specific purposes. A Special Account may be established either by a Finance Minister’s
determination under section 20 of the FMA Act (section 20 Special Account), or by other
enabling legislation (section 21 Special Account).

The Finance Minister may vary, revoke or abolish a section 20 Special Account by tabling a
determination in each House of the Parliament. Either House may pass a resolution disallowing
the determination within 5 sitting days after the determination was tabled. If neither House
passes such a resolution, the determination takes effect on the day immediately after the last
day upon which such a resolution could have been passed.

In the event of MOG changes, agencies should consider whether any Special Accounts they
manage will be affected.

Where responsibility for administering legislation is transferred between Ministers through
the AAO process, responsibility for administering any section 21 Special Accounts established
by that Act is also automatically transferred. No action is required by the relevant agencies to
effect the transfer. However, the establishing legislation would need to be amended if there
was a subsequent need to vary or abolish the section 21 Special Account.

Where responsibility for a function that is related to a section 20 Special Account is transferred
between agencies, officials should consider whether responsibility for administering the section
20 Special Account should also be transferred.

? Further information on when these people may be regarded as employees for superannuation purposes is available from the

Australian Taxation Office website at http://www.ato.gov.au/super.
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If it is proposed to transfer administration of a section 20 Special Account between agencies,
this arrangement should be reflected in correspondence between the relevant Chief Executives.
Generally, transferring responsibility for administering a section 20 Special Account will not
involve a determination of the Finance Minister. However, in some cases it may be necessary
for the gaining agency to consult Finance as soon as possible after the transfer of a section
20 Special Account between agencies (e.g. where the title or purpose of that account includes
the name of the losing agency). In these cases, it may be appropriate to ask the Finance
Minister to vary or abolish the existing section 20 Special Account and, if necessary, establish a
new one for the gaining agency. Such arrangements will usually require a written request to
the Finance Minister from the relevant agency’s Minister.

Where it is not possible to immediately establish or vary a section 20 Special Account (e.g.
where Parliament has risen), temporary arrangements may be put in place to enable the
gaining agency to have access to an existing section 20 Special Account. For example, the
gaining agency may be issued with drawing rights against a section 20 Special Account.

Agencies should consult the relevant AAU in Finance about any proposals to transfer, establish,
abolish or vary Special Account determinations. If changes to legislation may be required for
a section 21 Special Account, agencies should also contact the Legislative Review Branch in
Finance at <LRB@finance.gov.au>.

4.6 Special appropriations

A special appropriation is an appropriation that appears in an Act (other than those in the
annual appropriation Acts), which appropriates money from the Consolidated Revenue Fund
for a particular purpose. When a MOG change occurs, portfolio departments should review
the allocation of responsibilities for administering relevant special appropriations to ensure
the responsibilities lie with the appropriate agency. Whenever responsibility for administering
a special appropriation is transferred, the gaining portfolio department should ensure the
gaining agency is able to comply with its statutory responsibilities. Further guidance can be
found in Finance Circular 2005/13: Allocation of responsibilities for special appropriations,
available on the Finance website at http://www.finance.gov.au/finframework/finance_
circulars.html.

4.7 Delegations under the FMA Act

Section 62 of the FMA Act and Regulation 24 of the Financial Management and Accountability
Regulations 1997 allow the Finance Minister to delegate any of his or her powers or functions
to Chief Executives. Some of the powers which have been delegated include the authority to
enter into agreements with banks to open bank accounts, issue drawing rights, borrow money
for short periods, commit future appropriations and enter into agreements for receipt of public
money by outsiders. Chief Executives are responsible for promoting the efficient, effective
and ethical use of Commonwealth resources under section 44 of the FMA Act.

=1




Chief Executives may delegate their powers under section 53 of the FMA Act to officials.
Where a function has been transferred or abolished, FMA Act delegations for the function
may cease to have effect and the responsible agency will generally need to make new delegations,
including drawing rights. Agencies should therefore review their internal delegations as soon

as possible after a MOG change.

Apart from the need to review FMA Act delegations (and any other delegations arising under
other legislation), where there has been a change of office-holder such as the Chief Executive
or Minister, it is important to review any authorisations that a previous office-holder may
have approved. Agencies should contact Finance through the relevant AAU for further advice.
For information specific to legal issues following a general election, see the Australian
Government Solicitor Legal Briefing Number 72, available at http://www.ags.gov.au/
publications/agspubs/legalpubs/legalbriefings/index.htm.

4.8 Assets and liabilities

The process for determining the amount of appropriation that is to be transferred is separate
and distinct from the process of transferring assets and liabilities. Agencies should identify
those assets and liabilities that are to be transferred, preferably under an MoU. This identification
needs to consider those assets (including cash) and liabilities that belong to the function that
is to be transferred. Cash to be transferred may include amounts of cash that have been
accumulated to meet future commitments, including provisions, make good and funding of
depreciation. Accounting for the transfer should be in accordance with relevant accounting
standards and the Finance Minister’s Orders (FMOs); see http://www.finance.gov.au/ace/
index.html.

The FMOs require Commonwealth entities to record the transfer at the amount recognised
in the books of the losing agency as at the transfer date. The FMOs state that net book values
(less any token consideration) of assets and liabilities transferred as a result of a MOG change
must be treated as contributions by, or distributions to, owners. A transfer of an administered
asset or liability should therefore be reflected in the reconciliation of the opening and closing
balances of administered assets less administered liabilities at existing book value.

4.8.1 Transfer of physical assets

Losing and gaining agencies will need to reach agreement about the transfer of physical assets
(including, but not limited to, property, plant, equipment, and fitout) and contracts for the
use of physical assets (e.g. accommodation leases). The decision to transfer assets depends on
the particular circumstances of each case. Some agencies lease assets and it will be a matter
between the gaining and losing agencies to decide who will take responsibility for these leasing
arrangements.

Where assets have been purchased from an appropriation for the function that is being
transferred, it would generally be appropriate to transfer these items unless, for example, a
gaining agency indicates it has no requirement for them. The position in relation to assets
purchased from some other appropriation but used for the performance of the function being
transferred is less clear and should be subject to an agreement between the agencies.
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4.8.2 Commenced but not finalised procurements

At the time of a MOG change, there may be procurements that are underway, but not yet
finalised. In such instances, and in line with the Commonwealth Procurement Guidelines,
the procurement should go ahead unless the gaining agency determines that it is no longer
in the public interest to award a contract. Public interest grounds generally arise in response
to unforeseen events or new information which materially affects the objectives or reasons
underlying the original procurement requirement. The Guidance on the Mandatory Procurement
Procedures cites a number of examples where it may not be in the public interest to award a
contract including “machinery of government changes affecting responsibilities between
agencies for programmes to which the procurement relates”.

However, after making the above considerations, it is a matter for the gaining agency to
determine whether to proceed with the procurement, cease any further procurement action
or start the procurement process anew.

Refer to the Finance website http://www.finance.gov.au/procurement/ for more information
on the Commonwealth Procurement Guidelines and the Guidance on the Mandatory
Procurement Procedures.

4.8.3 Cost issues

There are no established rules about who pays for transition costs. Agencies should come to
agreement on how costs, including overhead costs, that are incurred during the transition will
be funded. The general principle to be applied is that agencies should bear their own costs for
the re-location. For example, it is reasonable to expect that a losing agency would pay for
physical movement of employees, furniture, equipment and files; downloading information
and other information technology activities relating to the move; and updating internal records.
Conversely, gaining agencies would be expected to pay for the costs of establishing the
transferred employees in their new premises, including re-loading information, setting up
access to the network, security arrangements, and updating internal records. Agencies are
urged to enter into the transition arrangements in a spirit of cooperation and to be reasonable
and fair in their expectations.

To help prevent misunderstandings and disputes later, it is very important that cost issues,
particularly regarding costs that will need to be recovered for services provided after the transfer,
be agreed upon and documented in an MoU. Examples where cost recovery may apply include
where salary is paid by the losing agency to the end of a fortnight for administrative ease, or
where services are provided for a certain period. Agencies may make arrangements to recover
costs at a later date.

4.8.4 Transfer of employee leave entitlements

'The Finance Management and Accountability Orders 2005 (FMA Orders), in particular
FMA Order 6.4, require a payment for leave entitlements when an ongoing employee in an
agency moves to another agency, or to a Commonwealth authority on or after 1 July 2001.
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FMA Order 6.4 does not apply if the employee movement is a direct consequence of a transfer
of a Government function, including MOG changes, as the funding arrangements in these
situations would be considered as part of the section 32 transfer process. Assistance regarding
the transfer of employee leave entitlements where the employee movement is as a consequence
of an AAO or MOG change is provided in Finance Brief 6: Adjustment of appropriations
on transfer of functions (http://www.finance.gov.au/ace/finance_brief_06.html).

For more information on FMA Order 6.4, contact the Legislative Review Branch in Finance

at <LRB@finance.gov.au>.

4.9 Insurance

When a function is created, abolished, or transferred between agencies, there may be a
corresponding change in the risk profile of the affected agencies. With any MOG change,
Comcover should be contacted by both the gaining agency and the losing agency in order to
reassess the risk profiles of the affected agencies and adjust the insurance premiums and
coverage as appropriate.

4.10 Reporting requirements for financial statements
Chief Executives of FMA Act agencies are required, under section 49 of the FIMA Act, to

provide annual financial statements to the Auditor-General.

FMA Act agencies are required to prepare financial statements in accordance with the
FMOs issued by the Finance Minister under section 63(1) of the FMA Act. The Chief

Executive must sign a certificate that states:

* whether, in his or her opinion, the financial statements give a true and fair view of the

matters required by the FMOs

* whether the statements have been prepared based on properly maintained financial
records

* when additional information has been included in the notes to give a true and fair view,
then the reasons for forming the view and the location of the additional notes in the
financial statements

* the date on which the statement is made.

Section 51 of the FMA Act provides that, where an agency ceases to exist, the financial
statements that the Chief Executive of that agency would have been required to prepare under
section 49 must be prepared, instead, by another Chief Executive nominated by the Finance
Minister.

If a function is transferred between two or more agencies in a financial year, the Chief Executive
of one of those agencies, or the Chief Executives of two or more of those agencies, as directed
by the Finance Minister, must prepare the financial statements for that function.

In respect of the period for which agencies should prepare financial statements for a function/
activity/programme that has been transferred to another agency, Australian Accounting
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Standard 29 requires that:

* the losing agency should report on that function/activity/programme up to the date of
restructure (that is, the date the AAO is signed)

* the gaining agency should report on the function/activity/programme from the date of
restructure.

Agencies should include a note to the financial statements explaining the reason for the partial
reporting of a function (e.g. transfer of a function as a result of restructuring) and the impact
of the restructuring on the agency. Changes to appropriations will also need to be reflected
in the Portfolio Additional Estimates Statements and the Portfolio Budget Statements.

4.11 Reporting requirements for annual reports

'The practice for reporting programme information in annual reports is different from that
required for financial statements.

Departments of state, pursuant to section 63(2) of the PS Act, and executive agencies, pursuant
to section 70(2) of the PS Act, are subject to the Requirements for Departmental Annual
Reports (the Requirements), approved on behalf of the Parliament by the Joint Committee of
Public Accounts and Audit. As a matter of policy, the Requirements also apply to prescribed
agencies under section 5 of the FMA Act.

The Requirements state that, in cases of a MOG change during the reporting period, where
functions or offices are gained or lost, the established practice is that the gaining agency must
report on that function or office for the entirety of the reporting period, whether or not the
losing department continues to exist.

Further details can be found in PM&C’s Requirements for Annual Reports at http://www.
pme.gov.au/guidelines/index.cfm. Alternatively, agencies should contact PM&C’s
Parliamentary and Government Branch.
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5. People gem

MOG changes can cause a large degree of disruption to employees. If human resource issues
are not managed appropriately, staff morale may suffer, leading to staff attrition. As described
in section 3, it is good practice for the gaining agency to establish a steering committee or

working group to manage and oversee staft changes and develop a people management strategy.

For effective change management, agency heads should advise staff on the rationale for, and
the nature and extent of, the changes and should provide regular updates to staff. Agencies
also need to consider relevant human resources legislation, principles and policies, particularly
in relation to staffing and equity issues.

Agencies affected by a transfer of functions will need to establish early contact and work
together in a cooperative manner to ensure continuity of Government business and a minimum
of disruption to employees. As noted in section 3, documentation of the process is essential;
it is highly desirable to develop MoUs detailing all decisions agreed between agencies,
particularly relating to payment of transition costs and recovery of costs at a later stage. This
is important where a losing agency agrees to continue providing some services for a period,
such as allowing employees to remain in its accommodation and maintaining communications
and information technology services. It will be necessary to record these expenses and to
recover the cost from the gaining agency at a later date.

Agencies need to address the following as a matter of priority:

* identification of affected employees including whether physical relocation is needed

* connection to agency communications and information technology systems, including email
* calculation of employee entitlements

* transfer of hardcopy and digital personnel records of affected employees including personnel
files and leave records (see section 6 for information on transfer of records).
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Agencies may choose to finalise performance appraisals and, where relevant, make arrangements
for calculation and payment of pro rata performance bonuses to staff leaving the
organisation.

Agencies should also identify any other outstanding employee-related actions, such as
investigations into suspected breaches of the Code of Conduct, harassment complaints,
management disputes, non-performance, etc., and should contact the Commission for advice
as to which agency should complete the action.

Affected employees should be consulted throughout these processes, kept informed of
developments, and given the opportunity to speak to managers regarding any concerns they
may have. Gaining agencies should provide induction sessions and information packages to
help staft settle into the new organisation.

Before leaving an agency, employees must return agency items in their possession, such as
vehicles, laptops, mobile phones, credit cards, and security passes (although there may be
occasions where agreement is reached for an employee to continue to access the premises for
a defined period for a particular purpose, for example, to finalise a project). In some cases, staff
transferring to the gaining agency may be permitted to take certain items (such as phones and
vehicles) from the losing agency, as part of an agreed transfer arrangement.

Employees should consider the implications of the transfer on delegations or authorisations
required to perform their duties, governance documents, contractual arrangements, and any
outstanding procurement or legal action, and advise the gaining agency of requirements or
issues.

5.1 Induction of transferred employees

The gaining agency should ensure transferred employees are given an appropriate induction
to the agency as soon as possible to provide them with information including:

* the organisational structure
* management systems, including performance management

* the agency’s systems and arrangements for how its work is prepared, including
information communications and technology issues and formats required for written
material, recordkeeping policies and practices

* workplace arrangements, remuneration and classification structure.

5.2 Legal framework

Section 72 of the PS Act provides a head of power for movement of staff whose duties are
affected by MOG changes. The Commissioner may, if satisfied that it is necessary or
desirable in order to give effect to an administrative re-arrangement:

* move APS employees to another agency—section 72(1)(a)

* determine that a person ceases to be an APS employee and becomes an employee of a
specified Commonwealth authority—section 72(1)(b)
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* determine that a person ceases to be employed as a non-APS (Commonwealth) employee
and becomes engaged as an APS employee in a specified agency—section 72(1)(c)

* engage any person as an APS employee in a specified agency—section 72(1)(d).

'The Public Service Regulations (PS Regulations) provide that any action taken, or not taken,
under section 72 of the PS Act is not a ‘reviewable action’ for the purposes of section 33 of
the PS Act. In other words, an employee is not entitled to a review of any action taken under
section 72—see regulation 5.23 and Item 5 of Schedule 1 of the PS Regulations.

The following information is concerned with movement of employees between APS agencies
under section 72(1)(a) as a result of MOG changes. If, as a result of the changes, there is a
need to move staff into or out of the APS, the Commission and DEWR should be consulted.

5.3 Staff follow function

'The general principle of ‘staff follow function’ applies to MOG changes. Under this principle,
affected employees are moved with their function, and their employment status (i.e. ongoing
or non-ongoing) remains the same.

'The losing agency will need to identify the ongoing and non-ongoing employees who are to
be moved and provide the Commission with the name, AGS number and APS classification
of those employees. The Commissioner will make a determination under section 72(1)(a) of
the PS Act to move the affected staff to the gaining agency. The names and other relevant
details of staff to be moved will be set out in schedules to the determination.

In most cases, identification of the employees to be moved will be a straightforward exercise.
Complexities can arise, however, where a functional or programme area is to be split. This
more commonly affects support functions (e.g. corporate services areas). There may need to
be detailed negotiations between the losing and gaining agencies to identify the staff to be
moved. As a general rule, unless exceptional circumstances apply, the number of corporate
services staff who are transferred will generally be in proportion to the number of programme
staff leaving the losing agency.

5.3.1 Non-ongoing employees

A section 72(1)(a) determination will move identified non-ongoing employees to the gaining
agency for a period equal to the unexpired part of their existing term of engagement, or for
the remainder of the duration of the task for which they were originally engaged, or on the
same irregular or intermittent basis as that on which they were originally engaged.

5.3.2 Employees on leave, secondment or temporary assignment

In identifying employees who are to be moved, the losing agency will need to provide details
of any employees who normally perform work associated with the function that is to be moved
but who are on paid or unpaid leave (including employees granted leave without pay to take
up statutory appointments, or employment under the Members of Parliament (Staff) Act 1984
or the Governor-General Act 1974), those on long term sick leave including where compensation
payments are involved, and any employees who are seconded to another employer. All these
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employees will be moved to the gaining agency with effect from the date specified in the
section 72(1)(a) determination but will not normally commence working there until their
period of leave or secondment has expired.

The losing agency will also need to identify and provide details of any employees who normally
perform work associated with the function that is to be moved but who, at the time of the
MOG change, are temporarily performing duties in another part of the losing agency that is
not affected. Employees in this situation are also moved to the gaining agency with effect
from the date specified in the section 72(1)(a) determination and will commence work in
the gaining agency on that date. In these circumstances, however, it is possible for the
employee and the two agencies concerned to enter into a temporary movement agreement
under section 26 of the PS Act, which would allow the employee to continue performing
duties in the area in which they were working before the MOG change came into effect.

An arrangement to temporarily assign duties to an employee at a higher level within the
employee’s agency under section 25 of the PS Act is not automatically preserved when the
employee is moved to the gaining agency — the section 72(1)(a) determination will move
employees at their APS classification. Rule 6(2) of the Public Service Classification Rules
(the Classification Rules) provides that an ongoing employee temporarily assigned duties at
a higher classification is not allocated a temporary higher APS classification.

Where there is an operational need, the gaining agency can continue any such arrangements
by reassigning the higher duties under section 25 of the PS Act to an affected employee on
or after the date of the move, although there is no obligation to do so.

5.3.3 Impediments to transfer

There may be occasions when there are impediments to transferring staff with functions, for
example where the gaining agency has certain requirements such as high level security clearances
which some transferring staff cannot meet or where there will be geographic relocation (i.e.
to another city). In these situations, the gaining and losing agencies should make all efforts
to accommodate these individuals. Where agencies are unable to resolve the situation, the
Commission should be contacted for advice.

5.4 Unresolved staffing action

Agencies should liaise with the Commission on individual cases that may arise where an APS
employee who is likely to be affected by a MOG change is subject to formal action under
either the PS Act or agency procedures which involve the employee being:

* dealt with under the redeployment, reduction and retrenchment provisions applying in the
agency

* the subject of an investigation into a suspected breach of the Code of Conduct

* assessed as to whether agreed performance standards are being met

* dealt with in relation to non-performance of duties or a loss of an essential qualification

* assessed as to their fitness for continued duty.

=1




There are a number of possible outcomes in such cases, depending on the effect of the MOG
change, the type of action being undertaken and the stage reached in the process. While the
general principle of ‘staff follow function’ will continue to apply, there may be circumstances
where it is in the interests of the efficient administration of the APS, or in an employee’s
interests, that the action be completed in the losing agency. Losing agencies should identify
employees who might be affected by unresolved stafting action and consult the Commission
as necessary.

5.5 Incomplete recruitment action

At the time of a MOG change, agencies may have Senior Executive Service (SES) and non-
SES recruitment processes underway which have not been completed. The arrangements for
handling such processes will depend on the stage reached in the process and the nature of
the administrative re-arrangement.

5.5.1 Before decision to exercise employment powers
Where an employment opportunity has been notified and:

* the agency head has not yet taken the decision to engage or to assign duties to the preferred
applicant (including promotion), and

* the employment opportunity now exists in the gaining agency

the gaining agency head can decide either to discontinue the process or proceed with the
recruitment action.

Where the gaining agency head decides to proceed with the recruitment action, he or she
may decide either to continue with the current process, on the basis of the action taken in
the agency in which the opportunity was notified, or to re-notify the employment opportunity
in the Public Service Gazette and restart the recruitment process.

Where the gaining agency head decides to continue with the current process, any decision
they ultimately take to promote or engage a person will need to satisfy the requirements of
section 10(1)(b) and section 10(1)(m) of the PS Act (in relation to employment decisions
being made on merit and people being given a reasonable opportunity to apply for employment).
To do this, the gaining agency head will have to be satisfied that the action taken in the losing
agency before the MOG change, and any subsequent action taken in the gaining agency,
meets the minimum requirements of Chapter 4 (and, in relation to an SES vacancy, Chapter
6) of the Commissioner’s Directions 1999 (the Directions).

5.5.2 After decision to exercise employment powers and before taking
effect

Except in situations involving abolition of an APS agency (see section 5.5.3), where the losing
agency head has taken the decision to either engage, or assign duties to, the preferred applicant
(including promotion), but:

* at the time of the MOG change, the decision had not come into effect, and
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* as a result of the MOG change, the function associated with the employment
opportunity now exists in the gaining agency

the recruitment process continues to finality, including any reviews of promotion decisions
undertaken in accordance with Division 5.2 of the PS Regulations.

Until the process is complete, the employment opportunity remains in the losing agency.
Once the relevant decision to engage, assign duties (including promotion), or move a person
comes into effect, the person will, in accordance with the section 72(1)(a) determination, be
immediately moved to the gaining agency. For example, if a decision to promote a person has
been made and not come into effect when the part of the agency in which the person will
perform the duties is moved to the gaining agency, the promotion will take effect in the losing
agency. Once the promotion takes effect, the section 72(1)(a) determination will move the
employee to the gaining agency.

A clause will be included in the section 72(1)(a) determination to address this issue.

When engaging people in this situation, the losing and gaining agencies may need to liaise
on any outstanding action that needs to be taken in relation to any conditions of engagement
that need to be satisfied before the engagement comes into effect—see section 5.6 below.

If, for any reason, a gaining agency head does not wish the recruitment action to come into
effect, he or she will need to ask the losing agency head to cancel the recruitment action before
it takes effect.

5.5.3 Abolition of agency

Where all the functions of an agency are moved to one or more gaining APS agencies and
the losing agency is being abolished, any decision the losing agency head took to engage or
assign duties to a preferred applicant (including promotion) that has not yet taken effect at
the time of the MOG change will lapse. For example, where a decision to promote an employee
has been notified in the Public Service Gazette but the decision has not yet taken eftect, the
promotion will lapse.

If, however, a gaining agency head wants to proceed with the recruitment action, he or she
can decide to continue with the current process on the basis of the action taken in the agency
in which the employment opportunity was notified. A gaining agency head may exercise powers
under the relevant sections of the PS Act to promote or engage a person but will need to be
satisfied that any action taken in the losing and gaining agencies meets the minimum
requirements of Chapter 4 (and, where relevant, Chapter 6) of the Directions.

Where an engagement or promotion decision has lapsed, and the gaining agency head decides
to continue with the process and engage or promote the preferred applicant on the basis of
the selection process undertaken in the losing agency, the engagement or promotion should
be notified again in the Public Service Gazette. This will be a new engagement or promotion
with a new date of effect and may be subject to different remuneration and other terms and
conditions of employment, depending on the arrangements that apply in the gaining agency.
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There should be consultation with the employee on remuneration and other conditions applying
to the job.

In other cases, the applicant should be notified that the engagement or promotion has lapsed.

5.5.4 Subsequent and recurring opportunities

A gaining agency head should generally not use an order of merit that was finalised in the
losing agency to fill a subsequent or recurring employment opportunity in the gaining agency,
even if it is within 12 months from the date of the Public Service Gazette notification.

5.5.5 Non-ongoing employment

A gaining agency should generally not use a register or panel arrangement created by a losing
agency to select non-ongoing employees for employment in the gaining agency. The gaining
agency may, however, wish to encourage people on the losing agency’s panel to apply for
non-ongoing employment opportunities in line with the procedures or arrangements that

apply in the gaining agency.

5.5.6 Independent Selection Advisory Committees

Where there has been a request for an Independent Selection Advisory Committee (ISAC)
in relation to employment opportunities in an agency that is subject to a MOG change, but
the ISAC has not been established, the Merit Protection Commissioner will consider the
request in consultation with the relevant agency heads.

Where an ISAC has been established to make recommendations to an agency head about
the suitability of candidates for engagement, promotion, or assignment to duties in connection
with employment in the agency, and:

* that ISAC has not yet made a recommendation to the agency head as to which candidate(s)
is considered to be most suitable for the relevant employment, and

* as aresult of a MOG change, some or all of the employment opportunities for which the
ISAC was established to recommend candidates now exist in the gaining agency

the ISAC may continue its function in relation to the employment opportunities that still
exist in the losing agency. If the gaining agency head wishes to take any further action to fill
particular employment opportunities that now exist in the gaining agency, he or she will
need to restart the selection process, and may ask the Merit Protection Commissioner to
establish a new ISAC.

Where:

* an ISAC has made recommendations to an agency head about the suitability of candidates
for engagement, promotion, or assignment to duties in connection with employment in
the agency, and

* as aresult of a MOG change, some or all of the employment opportunities about which
the ISAC has made its recommendations now exist in a gaining agency

E




the losing agency head may choose to use the recommendation of the ISAC in deciding the
most suitable candidates for the employment opportunities that still exist in the losing agency.
'The gaining agency head is unable to use the original ISAC for employment opportunities
that now exist in the gaining agency.

In circumstances where all functions of an agency are moved to one or more gaining APS
agencies and the losing agency is abolished, an ISAC established to make recommendations
to the losing agency head would lapse.

5.6 Conditions of engagement

Where an employee who is to be moved to a gaining APS agency is still subject to a condition
of engagement that was imposed under section 22(6) of the PS Act at the time of the employee’s
original engagement in the APS, that condition will continue to apply to the employee’s
employment in the gaining agency.

It will be up to the gaining agency head to be satisfied as to whether the condition has been
met. A gaining agency head can decide that an employee has met a condition within the
period specified in the original condition of engagement (e.g. end a probationary period
before the date specified) or that the condition no longer needs to be met. The gaining agency
head may not, however, vary a section 22(6) condition that was originally imposed in the
losing agency or impose a new condition of engagement under section 22(6) of the PS Act,
on an employee moved to the agency under section 72(1)(a) of the PS Act.

5.7 Temporary movements

A section 72(1)(a) determination made by the Commissioner will deal, among other things,
with the situation of people who are on temporary movement from their home agency (the
pre-temporary move agency) to another APS agency (the post-temporary move agency) at

the time of an administrative re-arrangement.

5.7.1 Changes in the post-temporary move agency

'The following arrangement applies where an APS employee has temporarily moved to an
agency under section 26 of the PS Act and the part of the agency in which the employee is
working temporarily is moved to another APS agency (the gaining agency) as a result of an
administrative re-arrangement.

The section 72(1)(a) determination will provide that the employee will move with the function
to the gaining agency for the remainder of the temporary movement agreement. The temporary
movement agreement will continue in accordance with its original terms as if it had been
made with the agency head of the gaining agency. At the expiration of the temporary movement
agreement, the employee will return to their pre-temporary move agency, except in the
circumstances outlined below, or unless alternative arrangements are agreed between the parties
(e.g. early termination of the arrangement, a further extension of the temporary movement,
or an ongoing move).
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In some cases, the employee’s pre-temporary move agency may also be affected by the MOG
change. If the part of that agency where the employee worked prior to the temporary movement
is moved to another APS agency (the gaining agency), the Commissioner’s section 72(1)(a)
determination will move the employee to the gaining agency with effect from the next working
day after the temporary movement agreement expires.

If, however, the function the APS employee is performing in the post-temporary move agency
is moved to the employee’s pre-temporary move agency, the temporary movement agreement
lapses.

A losing agency will need to establish if there are any employees who are on temporary
movement from another APS agency and are working in parts of the losing agency affected
by the administrative re-arrangement. If so, the section 72(1)(a) determination will move these
employees in accordance with the arrangements outlined above. The Commission will liaise
with the losing agency on appropriate words to include in the determination to cover these
employees.

5.7.2 Changes in the pre-temporary move agency

The following arrangement applies where an APS employee has temporarily moved from his
or her agency to another agency under section 26 of the PS Act and the part of the pre-
temporary move agency that the person was working in before entering into the temporary
movement agreement is affected by an administrative re-arrangement which involves the
functions being moved to a gaining agency.

In these circumstances, the temporary movement is not affected by the administrative re-
arrangement. The Commissioner’s section 72(1)(a) determination will provide that the person
will become employed in the gaining agency, with effect from the next working day after the
temporary movement agreement expires, unless the parties agree on alternative arrangements
(e.g. early termination of the arrangement, a further extension of the temporary movement,
or an ongoing move).

Where the part of the pre-temporary movement agency in which a person was working before
entering into the temporary movement agreement is moved to the same agency in which the
employee is working as a result of the temporary movement agreement, the temporary movement
agreement will lapse.

A losing agency will need to establish if there are any employees who are on temporary
movement to another APS agency but who, before entering into the temporary movement
agreement, were performing duties in the part of the losing agency affected by the administrative
re-arrangement. If so, the determination the Commissioner will make will move these employees
with effect from the end of the temporary movement agreement. The Commission will liaise
with the losing agency on the wording to include in the determination to cover these employees.




5.8 Review of actions

The PS Regulations do not provide for transfer between agencies of applications for reviews
of actions made under Division 5.3 of the Regulations. Where such an issue arises concerning
an APS employee, agencies are encouraged to contact the Commission to seek further advice
about whether the review may be continued, or whether the employee should be advised to
lodge a new application with the gaining agency.

5.9 Classification, duties and the place duties are to be
performed

Under rule 6(1) of the Classification Rules, an agency head must allocate an approved
classification (as set out in schedule 1 to the Classification Rules) to each employee in the
agency. Under section 25 of the PS Act, an agency head may, from time to time, determine
the duties of an APS employee and the place at which those duties are to be performed.

A gaining agency head will need to take action under the Classification Rules to allocate an
approved classification and to assign duties under section 25 of the PS Act to any employee
who is moved to the agency under section 72(1)(a) of the PS Act.

It will be sufficient for a gaining agency head to execute a global instrument allocating to all
employees who are moved under section 72(1)(a) of the PS Act the same approved classification
that was applied to them in their previous agency or a corresponding approved classification
in the same group. Pending any action by the gaining agency head, the previous classification
and duties should be regarded as continuing.

Where an employee’s approved classification is part of a broadband in a losing agency, the
employee should be allocated the same approved classification in the gaining agency. A losing
agency should ensure that, before any movements to a gaining agency occur, the approved
classifications required under Classification Rule 6 have been identified for all employees,
including those within broadbands.

Section 23(4) of the PS Act does not allow an agency head to reduce the classification of an
APS employee without their consent, except in specified circumstances. An employee cannot
be assigned duties at a higher classification except in accordance with clause 4.6 of the Directions.

5.10 Engagement of non-ongoing employees

Where non-ongoing employees are moved between APS agencies as a result of a MOG change,
the circumstances relating to engagement of a person as a non-ongoing SES employee (as set

out in PS Regulation 3.4), or as a non-ongoing non-SES employee (as set out in PS Regulation
3.5) are taken to be the circumstances under which the person is employed in the gaining agency.

The gaining agency head may extend the engagement of a non-ongoing employee who is
moving as part of a MOG change provided the extension is made in accordance with the
provisions of PS Regulation 3.4 (for non-ongoing SES employees) or PS Regulation 3.6 (for

specified term non-SES employees) and clause 4.5 of the Directions. However, any provision
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of the PS Regulations relating to extending the engagement of a SES or non-SES non-ongoing
employee applies to any extension of the engagement by the gaining agency head as if the
total period of engagement was in the gaining agency.

5.11 Delegations and authorisations

The Australian Government Solicitor addresses the issue of delegations and authorisations
after a general election in its Legal Briefing No. 72 of 29 October 2004 entitled ‘After the
election—what happens?’. A copy of the Legal Briefing is available at http://ags.gov.au/
publications/agspubs/legalpubs/legalbriefings/index.htm.

The Briefing advises that the changes in Ministers, departments and secretaries which occur
following an election make it essential that each agency review its instruments of delegation
and authorisation.

The Briefing notes that an instrument of delegation or a statutory authorisation made by a
Minister or agency head will continue to have effect following a general election if the only
substantive administrative change is the person who holds the office of Minister or agency
head. Similarly, a delegation or statutory authorisation continues in effect where there has
simply been a change in the designation of a Minister, agency head or department. In both
cases, however, it is clearly good administrative practice to provide new office-holders with
the opportunity to reconsider these arrangements and issue new instruments of delegation or
statutory authorisation.

Where functions and staff are moved between agencies, however, any delegations or statutory
authorisations of power attached to staff within the losing agency will cease to have effect at
the time the functions and staft are moved to the gaining agency; delegations or statutory
authorisations will have to be remade. Delegations or statutory authorisations will also cease
to have effect where an agency is abolished.

'The Briefing also indicates that the position is different where instruments of authorisation
provide for specified people to exercise relevant powers for and on behalf of an office-holder
under the Carltona Principle (refer to glossary). All authorisations of that kind cease to have
effect when the person holding the relevant office changes and all such instruments of
authorisation should be re-made without delay.

5.12 Remuneration and other conditions of employment

The PS Act and PS Regulations describe the arrangements that apply to the remuneration
and other conditions of employment of staff moved within the APS as a result of a MOG
change (section 72(5) and regulation 8.1). These provisions apply where APS employees are
moved to an existing APS agency as well as where employees are moved to a newly established
APS agency.

Where an APS employee is moved to either an existing or newly created APS agency, the
steps to be taken include:

* identifying what industrial instrument(s) apply to the employee in the new situation
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* applying PS Regulation 8.1(2) to determine the employee’s annual salary upon the date of

the move.

As well, the gaining agency head should consider whether it is necessary or appropriate to
preserve particular conditions of employment from the losing agency, pending the employee
entering into a new workplace agreement under the WR Act.

All agencies should liaise with DEWR early in this process, particularly when considering
whether to preserve certain conditions of employment after a MOG change has taken affect.

Some agencies may provide their employees with access to certain facilities (e.g. vehicles and
childcare) available under salary packaging which may not be available in the gaining agency.
Agencies may also have different approved providers or financiers for salary packaging. These
situations should be dealt with flexibly by the gaining agency where possible.

'The advice that follows on remuneration and conditions of employment provides broad
guidance only and, where there is any uncertainty, it is recommended agencies obtain their
own legal advice.

5.13 Employee superannuation arrangements

The superannuation arrangements for Commonwealth employees are included in, or operate
in accordance with, legislation, including the Superannuation Guarantee (Administration) Act
1992 (SG Act), the Superannuation Act 1976, Superannuation Act 1990 and Superannuation
Act 2005, the Superannuation (Productivity Benefit) Act 1988 and the Superannuation Benefits
(Supervisory Mechanisms) Act 1990 and delegated legislation made under those Acts.

In many cases, employees affected by a MOG change will be members of the CSS, the PSS

or the Public Sector Superannuation Accumulation Plan (PSSAP). However, some agencies
may have, or have had, their own superannuation scheme or arrangements. Also, many new

employees will have a choice of superannuation fund in accordance with the SG Act.

Superannuation arrangements that may be affected by MOG changes include those
superannuation arrangements that are in workplace agreements. Examples of arrangements
that may be in workplace agreements include the level of employer superannuation contribution
to be paid for employees, agency-specific choice of superannuation fund arrangements and
the superannuation salary for employees who are CSS, PSS or PSSAP members. Both the

losing and gaining agencies should address these matters early in the planning process.

In addition, employees may automatically become members of a Commonwealth superannuation
scheme or may lose membership of one of those schemes if they move into or out of the APS.
Agencies that had authority to have their own superannuation arrangements may no longer
have that authority.

Queries concerning superannuation arrangements for Commonwealth employees should be
directed to the Superannuation Branches in Finance in the first instance at http://www.
finance.gov.au/super/about_superannuation_branch.html.
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5.14 Movement of APS employees to an existing APS agency

MOG changes can have an effect on APS employees’ industrial instruments. The relationship
between these instruments can be complex, and agencies may need to seek specific legal
advice in this area.

5.14.1 Industrial instruments

Agencies should identify what industrial instrument will apply to the employee after the
administrative re-arrangement.

'This involves looking both at any industrial instrument(s) that applied to the employee in
the losing agency, to see if they continue to apply, and at the terms of those instruments of
the gaining agency to see if they would apply. In interpreting such instruments, it is important
to note that where, as part of the administrative re-arrangement there is merely a change to
the name of the agency, references in a workplace agreement to the old agency are to be read
as references to the renamed body.

General approach

In general, provisions of the WR Act relating to transmission of business do not apply in the
case of movements between APS agencies, nor when an agency is renamed. This is because
the employer remains the Commonwealth at all times where employment is under the PS Act.

Where APS staff are transferred to a newly created APS agency or functions are transferred
from one APS agency to another, in most cases, the existing certified agreement or collective
agreement would cease to apply to the transferred employees. There may, however, be some
instances where the wording of the existing instrument specifically provides for it to continue

to apply to transferred workers after a MOG change.

Where the employer does change as a result of a MOG change (for example where functions
or staff are transferred into or out of the APS) the provisions of the WR Act relating to
transmission of business may apply. Under the transmission of business provisions in the
WR Act the industrial instruments that apply to the old employer will transfer to the new
employer in relation to any ‘transferring employees’ for a maximum period of 12 months.
Generally, a transferring employee is an employee employed by the old employer who becomes
employed by the new employer in the business being transferred.

Note that a new employer may have notification obligations in respect of any transferring
employees, including those in relation to preserved redundancy entitlements.

If there is a transmission of business, preserved redundancy entitlements will continue to
bind the new employer for a period of up to two years from the time the federal agreement
was terminated.

When a workplace agreement is unilaterally terminated by the employer (or a pre-reform
agreement is terminated by the Australian Industrial Relations Commission on the application
of the employer), redundancy entitlements under that agreement will continue to bind the
employer and employee/s for a period of two years.
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Whether or not industrial instruments that cover employees of the old employer (or losing
agency) will bind a new employer (or gaining agency) in a MOG change must be determined
on a case-by-case basis. As such, agencies involved in a MOG change should consult with their
client contact in DEWR to discuss the possible implications with respect to the agencies and
employees involved.

Australian Workplace Agreements

Depending on the circumstances, an employee’s AWA may continue to apply where an
employee is moved under section 72(1)(a) of the PS Act to another APS agency as part of
an administrative re-arrangement. Whether the AWA applies will depend on a variety of
factors—principally the wording of the AWA—and agencies should seek their own legal
advice when in doubt. Where an AWA continues, PS Regulation 8.1 will not need to be
applied, as the salary and conditions under the AWA continue to apply.

Collective agreements (union and employee)

As a general rule, an agency’s existing certified or collective agreement will not apply to a
transferred employee, unless there is a transmission of business or a term in the certified or
collective agreement providing that it will apply. Even if an agency’s existing certified or
collective agreement may apply to an employee, it will not apply if the employee is covered
by an AWA that relates to the same employment as the collective agreement.

Awards
All transferring employees will generally be protected by the Australian Fair Pay and

Conditions Standard (the Standard). Some elements of particular awards will continue to
apply, unless excluded by a continuing certified or collective agreement that applies to the
transferring employees. The Australian Public Service Award 1998 (APS Award), for example,
binds all Ministers of the Crown for the Commonwealth in respect of APS employees
employed under the PS Act. The APS Award, apart from various agency-specific provisions,
applies to all APS employees. Movement of APS employees from one agency to another will
not affect the application of an award or the Standard, however agencies will need to aware
of specific provisions in an award that may apply to an employee.

Agencies should consult their client contact in DEWR with any enquiries.

Determinations under section 24(1) of the PS Act

In rare cases, the terms and conditions of employees in the losing agency or the gaining agency
may be governed by section 24(1) determinations (e.g. where a newly created agency has not
yet entered a workplace agreement). Agencies should seek legal advice and consult DEWR if
such a situation arises. The use of such a determination must be consistent with the Government’s
Workplace Relations Policy Parameters for Agreement Making in the APS (which are available
at: http://www.workplace.gov.au). Additionally, such determinations should only remain in
force for a maximum of six months as a purely interim arrangement until a workplace agreement
is formalised.
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5.14.2 Annual salary
PS Regulation 8.1(2) provides that, where an APS employee is moved between APS

agencies, the annual salary that applies to the employee on the day when the move occurs
will be the greater of:

* the salary the person was entitled to before the move, and

* the annual salary that would, apart from PS Regulation 8.1, apply to the APS employee

after the move.

The general policy approach that underpins this regulation is that, while employees should
not suffer a loss in salary as the result of a move, they should move as quickly as possible to
the salary regime of the gaining agency. In many cases, this simply means translating affected
employees to the equivalent salary level or the nearest salary point specified in the gaining
agency’s workplace agreement as applying to their classification. However, if on the day of
the move, the industrial instruments that now apply would result in the employee receiving a
lower annual salary, PS Regulation 8.1(2) preserves the previous salary.

'The provisions relating to ‘no loss of salary’ relate to base salary only and not to any higher
duties allowance or additional salary type components that may be paid by the losing agency
under a variety of industrial instruments.

At a later date the employee may become entitled under the gaining agency’s workplace
agreement to a higher salary (e.g. under a salary advancement provision or as a result of an
across-the-board salary increase). At that point, PS Regulation 8.1(2) ceases to apply.

It should be noted that operation of PS Regulation 8.1(2) does not create an entitlement to
any further increases that would have become available under a losing agency’s workplace
agreement that has ceased to apply to the employee. The gaining agency’s collective agreement
(if any) will, in so far as it applies to the employee, govern any future salary increases.

5.14.3 Section 24(1) determination

Section 24(1) of the PS Act gives the gaining agency head the power to make a determination
to carry across some or all of the ‘other conditions of employment’ that applied to the APS
employee immediately before the move (see Regulation 8.1(3)). This is particularly relevant
where the gaining agency’s workplace agreement does not include conditions of employment
essential for the operational requirements associated with the transferred functions (e.g. shift
work or remote locality provisions).

Agencies must consult DEWR before undertaking a determination of this nature. A number
of other conditions also apply to making a section 24(1) determination pursuant to PS
Regulation 8.1(3), namely:

* asection 24(1) determination cannot be used to reduce benefits contained in an award or
an agreement that would otherwise apply

* agency heads must consult with affected employees

* asection 24(1) determination is not to be used as a substitute for agreement making; nor
should section 24(1) be used to enhance terms and conditions that would otherwise be
determined through workplace agreements, or to vary existing agreements in due course
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* as far as possible, new workplace agreements should be drafted to encompass situations
that can be foreseen as arising during the life of an agreement, such as predictable variations
in remuneration or conditions

* in making a section 24(1) determination, agency heads are to be mindful of the Workplace
Relations Policy Parameters for Agreement Making in the APS, that improvements in
pay and conditions are to be linked to improvements in organisational productivity and
performance

* the section 24(1) determination cannot take effect any sooner than the date the employee(s)
are moved to the new agency.

The gaining agency head is not obliged to carry across any or all of the terms and conditions

that previously applied where they are not considered appropriate to the needs of the gaining
agency. In some cases, it may not be practicable to preserve particular conditions, for example,

access to work-based childcare may not be available in the gaining agency.

PS Regulation 8.1(4) provides that such a determination ceases to apply when a new workplace
agreement comes into effect after the move that applies to the relevant employee(s).

Government policy is that the terms and conditions of APS employees should be established
through agreements made under the WR Act. In line with this policy, gaining agencies should
replace section 24(1) determinations as soon as practicable. Entering into a new workplace
agreement will, for example, help the gaining agency integrate all employees into a common
human resources framework.

5.15 Creation of a new APS agency

Special issues arise where a new APS agency is created, whether it is a new department, an
executive agency or a statutory agency staffed under the PS Act.

'The process for determining the terms and conditions of APS employees who are moved to
the new agency is similar to that which applies where APS employees are moved to an existing

APS agency.

5.15.1 Industrial instruments

The process for identifying which industrial instruments apply is as set out in section 5.14.1,
except in relation to collective agreements.

In some cases, where a separate business unit (within an agency) with its own collective
agreement has been given agency status, the existing agreement continues to apply.

However, the most usual situation is that the newly created agency will not have a workplace
agreement. In that case, unless a transferred employee is covered by a workplace agreement
that carried across from the losing agency, the agency may need to seck legal advice on what
arrangements may apply. Agencies should contact DEWR in such a situation.
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5.15.2 Annual salary

In most cases, there will not be a workplace agreement that applies to the new agency, nor
will a previous workplace agreement continue to apply. The effect of PS Regulation 8.1(2)
will, therefore, almost always be to preserve the salary to which the transferred employee was
entitled before the move.

5.15.3 Section 24(1) determination

The same principles as set out in section 5.14.3 generally apply. The main difference is that it
is likely that an agency may wish to preserve nearly all the conditions of employment that
previously applied.

However, as any section 24(1) determination made in accordance with PS Regulation 8.1
only applies to existing APS employees moved to the new agency, it may also be necessary to
make a separate section 24(1) determination creating interim remuneration and conditions
for other employees who may be engaged by, or move to, the new agency at a later date (see
section 5.15.4).

'The use of a section 24(1) determination will be subject to assessment against the Government’s

Workplace Relations Policy Parameters for Agreement Making in the APS (which are available

at: http://www.workplace.gov.au). Additionally, such a determination should only remain in
force for a maximum of six months as a purely interim arrangement until a workplace agreement
is formalised.

A gaining agency head may wish to draft a determination providing that the transferred
employees’ conditions of employment are the same as they enjoyed under the collective
agreement of the losing agency, subject to specified qualifications. Such qualifications might
include definitional changes so that particular references (e.g. as to the agency, agency head,
Minister and agreement) continue to work in the new context, or to exclude certain clauses
that are not relevant to the new agency.

There may also be terms and conditions in the losing agency’s agreement that the gaining
agency head does not wish to continue to apply.

There is a proviso in section 24(1) of the PS Act that a section 24(1) determination is of no
effect to the extent that it would reduce the benefit to an employee of any individual term or
condition applicable to the employee under an award or an agreement.

Section 24(1) determinations made in accordance with PS Regulation 8.1(3) can only preserve
some or all of an employee’s pre-existing terms and conditions—they cannot be used to
introduce a new regime. Thus, where employees have been moved to the new agency from
several different APS agencies, the new agency will generally be required to preserve separate
terms and conditions for the employees from each losing agency. It may only be at the point
that the new agency negotiates a new collective agreement and/or enters into AWAs with
the transferred employees that it will be in a position to harmonise the terms and conditions
of all its employees into a single conditions framework.
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5.15.4 Employees who are engaged by, or move to, the agency at a later
date

Where no collective agreement applies to the newly created agency, it may also be necessary
to determine interim remuneration and other conditions of employment under section 24(1)
of the PS Act for people who are engaged by, or who move voluntarily to, that agency at a
later date.

In this circumstance, it is desirable:

* not to compromise the ability to negotiate future agreements under the WR Act that
comply with the Government’s Policy Parameters for Agreement Making in the APS, by
including inconsistent provisions in a section 24(1) determination

* to include a recital that the base salary includes a benefit in lieu of any conditions in
previous industrial instruments that have been rolled into base pay.

Further, there are some minor technical differences that apply to making such a
determination under section 24(1) of the PS Act, due to the fact that it is not made in
accordance with the process requirements of PS Regulation 8.1(3). In this situation:

* it is necessary to determine the employee’s remuneration as well as other conditions of
employment

* it is not necessary to consult the employee/s before making such a determination

* as PS Regulation 8.1(4) does not apply, it will generally be desirable to state that the

determination will cease once it is displaced by a workplace agreement.

Where staff have been moved to a new APS agency from several different APS agencies, the
new agency head will face a more difficult practical choice as to what is the most appropriate
interim conditions framework for employees who are later engaged by the new agency, pending
negotiation of a new workplace agreement.

While the PS Act provides a mechanism for making interim arrangements, it is important
to move as quickly as possible to enter into agreements under the WR Act as well as to develop
new human resource policies and procedures. This may also help address any unforeseen
difficulties in interpreting interim section 24(1) determinations that were drafted by reference
to the workplace agreement of a different agency, and in harmonising the terms and conditions
of employees who came to the new agency from different agencies.

Once all employees of a new agency are covered, either by a workplace agreement or agreements,
it is desirable to formally revoke any section 24(1) determinations made.
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'The National Archives provides a range of services to Government agencies to help them

create and manage complete and accurate records and to ensure that records of archival value
are preserved. These services include:

* providing guidance on creating and managing systems that maintain records to ensure the
ongoing business of agencies is documented adequately

* maintaining a comprehensive history of the administrative structure of the Commonwealth
and the records it has created. This is achieved through the Commonwealth Record Series
system which can be accessed through the RecordSearch database on the National Archives’
website

* providing storage and access facilities for records assessed as being of archival value in
accordance with a current records authority issued under section 24 of the Archives Act
1983.

At times of administrative change in the machinery of government, the general principle
should be that records follow functions. Once re-allocation of functions has been determined
the agencies involved should:

* determine how the records of predecessor agencies should be re-allocated to new or
restructured agencies according to the new distribution of functions

* seek guidance from the National Archives in cases where the physical, intellectual or
electronic structures of the records may complicate the re-allocation. Often, several
functions are documented in one series of records. However where these functions have to
be split between agencies, the National Archives can advise on best practice for dealing
with the need to split records from the series between agencies
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* provide the National Archives with details of how functions have been re-allocated so:
- administrative histories can be updated

- ‘controlling agency’ responsibility for records already in Archives’ custody can be
re-attributed to the gaining agency, where appropriate

- disposal authorisation classes can be re-attributed to agencies succeeding to the relevant
functions and activities covered by the classes.

Some classes of records, such as those containing personal information or legal or other
confidential information, may present particular problems. When functions transfer between
agencies, there would not normally be any change to any obligation to hold, maintain and
use personal information in accordance with the Information Privacy Principles set out in
the Privacy Act and the Commissioner’s Determinations. In the same manner, confidentiality
obligations that may be inherent in records documenting legal opinions or other protected
matters will also be expected to persist. However, meeting these obligations should not place
any impediment on the transfer of records that document the functions in question between
Commonwealth agencies when responsibility for the function changes.

Where functions have been reassigned between agencies in the Administrative Arrangements
Order, the consequential transfers of records containing personal information between them
are disclosures consistent with the Privacy Act because they are ‘authorised by law’. The Privacy
Commissioner’s IPP Guideline 34 provides specific advice on this situation: see http://www.
privacy.gov.au/publications/ipp8_11.doc. In the event that difficulties or concerns arise about
confidentiality issues in records to be transferred, advice should be sought from the Office of
the Privacy Commissioner or the Attorney-General’s Department on the specifics of the
situation in the affected agencies.

To provide continuity and accountability, decisions about the arrangements for transfer of
recordkeeping responsibilities must be appropriately recorded at the time they are made in
the recordkeeping systems of both the losing and the gaining agencies.

Where MOG changes give rise to the creation of a new agency, it is particularly important
that the responsible officer take immediate steps to establish a means to record important
initial decisions about the legal warrant for the agency, its functions, policy scope and structure.
'The National Archives can provide specific advice and assistance with systems required for
these steps.

6.1 National Archives contact points

'The Records Management section of the National Archives’ website at http://www.naa.gov.au
provides guidance on managing Government records. Advice on transferring records following
an administrative change can be found at http://www.naa.gov.au/records-management/
keep-destroy-transter/after-admin-change/index.aspx.

Policy enquiries on MOG change issues should be directed to the Assistant Director-General,
Government Information Management Branch, at the National Archives (on 02 6212 3681).

General enquiries on recordkeeping issues resulting from a MOG change should be directed
to <recordkeeping@naa.gov.au>.
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7. Taxation issues

Taxation issues for both losing and gaining agencies include registration for Australian

Business Numbers and the ability to claim input tax credits.

7.1 Australian Business Numbers

In 1999, portfolio Ministers agreed to a registration policy for Australian Government

agencies. The policy requires each department of state, parliamentary department, prescribed
agency under the FMA Act, and authority and company subject to the CAC Act, to have an
Australian Business Number (ABN) and be registered for the goods and services tax (GST).

Two exceptions to this general rule are that:

* aunit within an agency subject to the FMA Act whose operations are materially independent
of other operations of the agency can register as a separate entity

* anumber of related Australian Government agencies that keep accounts on the same basis
for the same tax periods can group together to help facilitate GST administration.

In regard to these exceptions, the relevant portfolio Minister must approve the registration
before an application can be lodged with the Australian Taxation Office (ATO).

MOG changes may have consequences for ABN registration. For example, the following
may apply:

* anewly created agency will be required to be registered under an ABN

* the ABN of an agency that has been abolished will need to be cancelled

* an agency that has been affected only by a change in title requires no change to its ABN
(although the ATO should be advised of the title change)
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* the ABNss for agencies affected by transfer of policies and programmes do not require any
change.

Agencies that have been merged should contact the ATO for advice. The ATO’s website is
http://www.ato.gov.au.

7.2 Input tax credits

The ATO has issued a determination to the effect that, as a result of a transfer of functions
arising from MOG changes, it will treat a document issued by a supplier as a valid tax invoice
for the purposes of the gaining agency claiming input tax credits in respect of that document,
where the document is in the name of the losing agency. The ATO has advised that it will
extend these transitional arrangements and accept these tax invoices for up to three months

after the date of the MOG change.
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'The following list provides some suggestions for implementation and issues for consideration.

Not all of these issues will be relevant in every situation. Particular complexities may arise
when non-FMA and/or non-APS agencies and entities are involved in a transfer of functions,
which are not covered in these Guidelines or in the list below. Issues arising as a result may
require legal advice or advice from agencies with policy responsibility for the particular matters.

Planning

Gaining agency to establish a steering committee or change management
O team to coordinate implementation of the MOG change, and consider
whether the losing agency should be represented on the team.

Gaining agency to consult losing agency to consider whether a small working
O group should be established in the losing agency to undertake scoping

exercise and answer due diligence questions.

Gaining agency to establish a due diligence framework and develop a
comprehensive list of questions relevant to the transferring functions and

O programmes including assets and liabilities, contracts register, intellectual
property, disputes and litigation, lapsing programmes, staft numbers, and pay
and conditions.
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Communication

Gaining agency to develop communication strategy informing employees of

the impact of proposed changes, with regular updates as needed. There is a
O S N
key role to be played by agency heads (and their senior executives) in driving
the integration of new areas and staff into their agencies.

O Gaining agency to consider setting up a website page and/or hotline for
affected employees, providing advice on what the changes mean for them.

Gaining agency to consult extensively with affected employees throughout
| the process and provide opportunities for them to raise any concerns they
may have.

Financial management (including taxation issues)

Memorandums of understanding to be developed covering implementation

O issues, including decisions regarding costs, payment of invoices, and recovery
of moneys.

. Recovery of moneys expended on transition costs to be effected as soon as
possible.

Chief financial officers of losing and gaining agencies to agree on the amount
O of appropriation and unspent cash balances relating to the transferred
function to be transferred via an FMA Act section 32 direction.

O Arrange for section 32 details to be forwarded to Finance.

. Gaining agency to review section 31 agreements and advise Finance if
variations are needed.

O Arrange for bank accounts to be renamed and for signatories to be changed.

O Gaining and losing agencies to update financial management systems.

Gaining agency to liaise with Finance to arrange access to the central budget
O management system and ensure new responsibilities are reflected in
outcomes and outputs framework.
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Administratively transfer, establish, abolish or vary Special Accounts, as
required.

Gaining agency to consider whether outcomes are still appropriate and, if
not, seek changes through Additional Estimates or Budget process.

Gaining agency to revise accounting and financial reporting systems as
appropriate.

Gaining and losing agencies to arrange to report on functions in financial
statements for relevant period and include notes to financial statements
about the restructure and partial reporting of a function.

'The section 49 financial statements of an abolished agency must be prepared
and signed by a Chief Executive nominated by the Finance Minister.

Take appropriate action to cancel or obtain an Australian Business Number,
if relevant.

Review Chief Executive’s Instructions, as required.

Gaining agency and losing agency to contact Comcover to discuss whether a
review of the risk profile and adjustment of premiums needs to be
considered.

Gaining agency and losing agency to contact Finance to discuss whether
adjustment of the agencies’ employer contribution rate is required.

People management

Losing and gaining agencies to consult on identification of employees to be
moved—seek advice from the Commission where necessary.

Losing agency to advise the Commission of details of ongoing and non-
ongoing employees to be moved (names, AGS numbers and classification
levels) to allow for preparation of determination under section 72 of the PS
Act.

Losing agency to advise the Commission of any employees on leave without
pay or on temporary assignment within the agency, or to other agencies.
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Gaining agency to negotiate with losing agency and individual employees to
establish temporary movement agreements (in accordance with section 26 of
the PS Act) where necessary.

Losing agency to identify any outstanding recruitment action relating to jobs
that are located in the function being moved and advise the gaining agency
of status.

Losing agency to advise gaining agency of any outstanding action relating to
employees (breaches of Code of Conduct, disputes, harassment claims,
reviews of action, occupational health and safety issues, non-performance
assessments, etc.) that are in train at the time of the move. Discuss handling
of these cases with the Commission if necessary.

Gaining agency to assign duties to transferred employees in accordance with
section 25 of the PS Act.

Gaining agency to establish whether any additional clearances (e.g. security)
are needed for transferring employees.

Gaining agency to conduct induction sessions and provide information
packages to transferred employees.

Gaining agency to liaise with Finance about superannuation issues where
relevant.

Gaining agency to liaise with Comcare about managing compensation cases
for employees moved as a result of a MOG change.

Losing agency to finalise performance appraisals and pro rata performance
bonus payments, where relevant.

Remuneration and other conditions of employment

Gaining agency to consult DEWR about any workplace relations
implications of the change and, if necessary, seek legal advice.

Gaining agency to brief affected employees on the likely workplace relations
implications of the proposed move and to consider whether it is necessary or
appropriate to make a section 24(1) determination for transferred employees.
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Delegations

Gaining agency to prepare determinations under section 24 of the PS Act
(relating to conditions of employment) for signature on, or as soon as
possible after, the day of the move. Agency head must consult employees on
section 24 determinations made pursuant to PS Regulation 8.1(3) before
signing.

Gaining agency to ascertain whether any interim delegations (under PS Act,
FMA Act etc.) are needed in circumstances where there is a delay between

= the AAO coming into effect and the date employees and other resources are
transferred.
Gaining agency to obtain approval for required delegations and

O authorisations, including drawing rights, particularly for delegations required

General

to take effect on the day of the move.

Legislative area of each agency to examine AAO to ensure all entries are

O
correct.
Losing agency to identify outstanding legal action, freedom of information
O requests, Australian National Audit Office reviews, and advise gaining agency
of details.
Identify governance documents requiring review as a result of MOG
O changes, for example, MoUs, Heads of Agreement, Ministerial
Determinations, etc.
n Gaining agency and losing agency to agree on reporting issues (e.g. annual
reports, taxation and GST reporting).
0O Conduct a post-MOG change review to ensure all matters have been

satisfactorily resolved.
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Accommodation, furniture and equipment

Gaining and losing agencies to determine whether employees will move
immediately to a new location or remain in the losing agency’s
accommodation for a period.

If remaining in losing agency’s accommodation and gaining agency is taking
over leasing arrangements, gaining agency should notify the landlord of the
premises of the change of client.

If remaining in losing agency’s accommodation for a period and losing
agency is continuing to pay for the lease, an MoU should be developed to
include the intention to recover these costs.

Gaining agency to consult losing agency about any furniture and equipment
to be moved, if relevant.

Gaining agency to arrange removal of furniture and equipment, provide
packing boxes to employees etc.

Identify staff requiring temporary access to losing agency’s premises and
desktop facilities and arrange for this to continue.

Losing agency to arrange for employees to return agency items in their
possession (laptops, mobile phones, gym keys, security passes, credit cards,
vehicles, library books, etc.) consistent with normal ‘exit’ procedures. In some
cases, staft from the losing agency may be able to take certain items with
them, as part of agreed transfer arrangements.

Information and communications technology

Both agencies to arrange for websites to be updated, including links with
other agency’s website, if necessary.

Losing agency to arrange for telephone calls and emails to be diverted to
gaining agency, if necessary.

Losing agency to arrange for databases, emails and personal files to be
downloaded (gaining agency will need to re-load information)—see also
Records management below.
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0O Gaining agency to arrange for link to its information technology network for
employees remaining in losing agency’s accommodation.
O Both agencies to update internal distribution lists, contact lists and intranets.

Records management

O Gaining and losing agency to discuss arrangements and develop a strategy
for transferring records (both paper-based and electronic).

Losing agency to identify and list records (both paper-based and electronic)
O . . .
required for the ongoing management of the transferred business.

0O Losing agency to make arrangements with the gaining agency for transport
of paper-based records relating to the transferred business.

Losing agency to make arrangements with the gaining agency to hand over
| computer systems and/or storage media used to create and manage current
and inactive electronic records of the transferred business.

O Gaining agency to check records received for completeness against control
records and/or lists or other documentation supplied by the losing agency.

O Gaining and losing agency to update systems that control records to reflect
the movement of records.

Losing agency to provide gaining agency with copies of Record Authorities
that relate to transferred business; copies of National Archives transfer

O documentation for records in archival custody relating to transferred business;
details of storage, maintenance or other charges imposed by the National Archives
or a service provider for which the inheriting agency will take responsibility.

Gaining and losing agencies to provide National Archives with details on how

O . . .
functions have been re-allocated so National Archives systems can be updated.
. Losing agency to contact the National Archives to arrange for the possible
transfer of sentenced archival records no longer required for current business.
Gaining and losing agencies to decide on access arrangements for categories
O . . .
of records needed by both the losing and gaining agencies.
0O Gaining and losing agencies to agree on arrangements for splitting accounts
for records storage and maintenance charges.
Gaining and losing agencies to make arrangements for archiving websites
O that need updating, and make necessary adjustments to file lists reflecting the

new responsibilities.

CE







AAO
AAU
ABN

Administrative
re-arrangement

Agency head

APS
ATO
AWA
CAC Act

Carltona Principle

Chief Executive

CEIs

Commission
Commissioner
CSS

DEWR
Finance

FMA Act
FMOs

GST

ISAC

Administrative Arrangements Order
Agency Advice Unit
Australian Business Number

a term used to describe a variety of organisational or functional
re-arrangement changes affecting the Commonwealth (see a/so

MOG change, and transfer of functions)

the agency head as defined under the PS Act (which might be a
different person to the Chief Executive under the FMA Act)

Australian Public Service

Australian Taxation Office

Australian Workplace Agreement

Commonwealth Authorities and Companies Act 1997

under this principle, a person in whom a statutory power is vested
may authorise an officer to exercise the power on his or her behalf,
in some exceptional circumstances

the Chief Executive as defined under the FMA Act (which might
be a different person to the agency head under the PS Act)

Chief Executive’s Instructions—issued under the FMA Act and
Regulations to provide operational guidance, focusing on the
agency’s particular needs, in order to promote the efficient,
effective and ethical use of Commonwealth resources

Australian Public Service Commission

Public Service Commissioner

Commonwealth Superannuation Scheme
Department of Employment and Workplace Relations
Department of Finance and Administration

Financial Management and Accountability Act 1997
Finance Minister’s Orders

goods and services tax

Independent Selection Advisory Committee




MOG change machinery of government change—used to describe a variety of

organisational or functional changes affecting the Commonwealth
(see also administrative re-arrangement and transfer of functions)

MoU memorandum of understanding

National Archives National Archives of Australia

PM&C Department of the Prime Minister and Cabinet

PSS Public Sector Superannuation Scheme

PSSAP Public Sector Superannuation Accumulation Plan

PS Public Service

PS Act Public Service Act 1999

Secretary see agency head

SES Senior Executive Service

SG Superannuation Guarantee

Staff follow affected employees are moved with their function, and their
function employment status (i.e. ongoing or non-ongoing) remains the same
Transfer of a term used to describe a variety of organisational or functional
functions functions changes affecting the Commonwealth (see also

administrative re-arrangement and MOG change)

WR Act Workplace Relations Act 1996
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