

Guidance on non-ongoing engagements and changes to the Fair Work Act 2009
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Disclaimer
This guidance has been developed to support Australian Public Service (APS) agencies in implementing changes to non-ongoing employment arrangements. This information has been developed as general guidance and is not legal advice.
[bookmark: _Toc149549689][bookmark: _Toc149550883][bookmark: _Toc149553662][bookmark: _Toc149553972][bookmark: _Toc152068817]Overview
The Fair Work Legislation Amendment (Secure Jobs, Better Pay) Act 2022 (SJBP Act) amends the Fair Work Act 2009 (FW Act) to change employment laws relevant to Australian workplaces, including the APS. Changes limiting the use of fixed term contracts will apply to all APS and non-APS Australian Government employers from 6 December 2023. This guide aims to support agencies to adapt to these changes as they apply to non-ongoing employment arrangements in the APS.
In the APS context, these limits will apply to all non-ongoing employment arrangements (including specified term and specified task) except intermittent and irregular employees where the employee meets the definition of casual in accordance with the FW Act. This guide aims to support agencies to adapt to these changes as they apply to non-ongoing employment arrangements in the APS.
[bookmark: _Toc152068818]Key expectations for the APS
Commonwealth employers have obligations under the FW Act and the Public Service Act 1999 (PS Act) to ensure that employment decisions are made in accordance with broader Australian employment laws.
The operational impact of the new provisions will depend on the individual agency context, workforce profile and type of work being conducted. However agencies are strongly encouraged to consider the aims and purpose of the FW Act when considering how to implement these changes.
Agencies should be mindful of the Government’s intention to facilitate more secure work and position the APS as a model employer. Fostering integrity in decision making continues to be of the highest priority. In this context, exceptions to the new provisions should be interpreted narrowly.  Likewise, agencies should regularly review the makeup of their workforce for consistency with the FW Act.
The introduction of the SJBP Act heightens the need for agencies to implement comprehensive workforce plans. Projecting future workforce demands based on the agencies’ strategic and operational business requirements will be essential to ensuring resourcing needs are met and that the SJBP Act requirements are satisfied. A strategic approach to workforce planning will include consideration of:
· using appropriate selection practices
· maintaining records of all agency employees with non-ongoing contracts in place
· proactively managing compliance with the FW Act provisions and
· implementing a flexible workforce, for example engaging an ongoing employee to fulfil the requirements of a non-ongoing role and then redeploying the employee at the conclusion of the task.
Agencies must also consider any applicable terms in their own enterprise agreements. Agencies should also use insights gathered through strategic workforce planning to inform desired future changes to enterprise agreements. 
[bookmark: _Toc152068819]What are the fixed term provisions?
From 6 December 2023, the fixed term provisions in the FW Act will commence which include:
· limitations on the use of fixed term contracts for the same role beyond two years or two consecutive contracts - whichever is lesser
· exceptions to these limitations
· provisions to prevent employers from taking actions to avoid their obligations and
· an obligation to provide fixed term employees with a Fixed Term Contract Information Statement.
[bookmark: _Toc152068820]What is meant by a contract renewal and consecutive contract?
A contract renewal is where an existing engagement is extended beyond the original contract period. From 6 December 2023, a contract renewal can’t have an option to:
· extend or renew the contract so that the period lasts longer than 2 years, or
· extend or renew the contract more than once (only two contract terms are permitted). 
A consecutive contract is where a new fixed term engagement is offered to an employee following a previous fixed term contract. From 6 December 2023, a consecutive contract cannot be offered if:
· the employee’s previous contract was also for a fixed term and
· their previous contract and the new contract are for the same or substantially similar work and
· there is not a substantial break in the employment relationship between contracts and
· any of the following apply:
· the previous contract had an option to extend that was used
· the total engagement period for the consecutive contracts is more than two years
· the new fixed term contract has an option to extend or renew or
· there was an initial contract in place (before the previous contract):
· that was for a fixed term, 
· for the same or similar work and 
· where there was either no time between contracts or the period of time between the contracts wasn’t long enough to create a break in the employment relationship. 
Any extensions to existing non-ongoing contracts offered after the fixed term changes commence in the FW Act must consider any previous contracts, which may limit an agency’s ability to extend a non-ongoing contract. Contracts entered into before the fixed term changes count towards the two-contract limit after 6 December 2023. Contracts may not be able to be extended where the term of the contract is 2 years or more on or after 6 December 2023.
[bookmark: _Toc152068821]Changes to the APS legislative framework
To support the FW Act changes, consequential amendments to the Public Service Regulations 2023 (PS Regulations) and the Australian Public Service Commissioner’s Directions 2022 (the Directions) were made. These amendments:
· require Agency Heads to be reasonably satisfied that entering into a non-ongoing contract would not contravene the fixed term provisions in the FW Act
· remove the 18 month initial term limit for merit-based non-ongoing engagements and
· amend the term limits for non-merit (a modified merit process) based non-ongoing arrangements to an initial term of 12 months with the option to extend up to a total period of 18 months.
The change in the Directions to limit non-ongoing engagements to a total period of 18 months limits the risk of a non-ongoing employee being unintentionally converted to ongoing via automatic application of the new FW Act mechanisms without undergoing a merit-based process. Employers must also not take certain actions to avoid the new restrictions from applying. These are referred to as anti-avoidance provisions and are explained in more detail later on in this document. 
Further information on non-ongoing terms of employment under the APS employment framework is available on the APSC’s Non-ongoing and irregular or intermittent employment website.
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Section 333F of the FW Act provides limited exceptions to the prohibitions on fixed term contracts set out in section 333E of the FW Act.
The exceptions include: 
· performance of a distinct and identifiable task involving specialised skills
· engagement under a training arrangement
· undertaking essential work during a peak demand period
· undertaking work during emergency circumstances or temporarily replacing another employee who is absent
· earning above the high-income threshold for that financial year
· positions that are wholly or partially government-funded for longer than 2 years and where there are no reasonable prospects of the funding being renewed
· undertaking governance work that has a time limit under the governing rules of a corporation or association
· where permitted under a modern award that covers the employee or
· where the contract is a type prescribed in the Fair Work Regulations 2009 (FW Regulations) for which an exception applies (sector specific arrangements).
Agencies should anticipate that these exceptions will be interpreted narrowly. Whether an exception applies should not be the only consideration when determining whether to engage an employee on a non-ongoing basis. Agencies should consider the appropriateness of the engagement as a non-ongoing engagement. These exceptions are only available to allow fixed term contracts beyond the limits set out in section 333E when genuinely necessary and suitable. Agency Heads must ensure that any decision making occurs in alignment with the intent of these provisions. If an agency has a significant need for non-ongoing employees, even where an exception could apply, it should firstly consider its obligations under the PS Act and the importance of adopting a strategic approach to workforce planning. For example, an agency should consider whether employees can be engaged on an ongoing basis, with use of mobility and upskilling/reskilling where needed regularly facilitated across the agency.
If an agency considers that an exception will apply, it should carefully assess the application of that exception. Agencies will need to be confident that an exception applies and supported in their view by evidence that substantiates the application of that exception in any particular circumstance. 
In the event of a dispute, the agency will be required to prove that an exception applies. It is appropriate that the agency bear the evidential burden in relation to these exceptions, as they are best placed to explain why fixed term employment was necessary in their particular circumstances. It would be best practice for the agency to include the exception that they rely on within the terms of the fixed term contract, and the basis on which they consider the exemption applies.
Agencies are encouraged to seek further legal advice on specific circumstances where they are unsure whether a role meets the requirements of an exception. Agencies may also wish to seek further advice on the nature of the evidence required to substantiate the application of an exception and any recommendation on amendments that could be made to their employment documents and policies. Agencies are also encouraged to share information about the upcoming changes with their internal areas responsible for recruiting and engaging employees.
[bookmark: _Toc152068823]Further details on Exceptions
Distinct and identifiable tasks involving specialised skills
Section 333F(1)(a) provides that non-ongoing engagements entered into with employees who are engaged to perform only a distinct and identifiable task involving specialised skills are an exception to the prohibition set out in section 333E of the FW Act.
Agencies will be required to demonstrate that both elements of this exception apply. This means that the role will need to:
· be ‘distinct and identifiable’ (that the agency only requires for a period of time and won’t continue to need) and
· require a ‘specialised skill’ (that the agency does not have, but needs, to complete a specific task).
For example, an agency needs to engage an IT developer to install a new IT HR system and train the agency’s existing IT staff to maintain the system. It is anticipated that the task will take 3 years to complete and once it is complete there will be no future requirements in relation to the task. The agency does not have any IT developers or employees with the necessary skills. The agency undertakes a merit-based process and engages an IT developer with the necessary specialist skills on a non-ongoing contract for 3 years. The contract term is consistent with the term limits in the PS Regulations and the role may be subject to the exception 333F(1)(a) as it is a distinct identifiable task involving specialist skills. 
Training arrangements
Section 333F(1)(b) provides for an exception for roles where employees are engaged under a training arrangement such as an apprenticeship or cadetship.
The FW Act defines a training arrangement as ‘a combination of work and training that is subject to a training agreement, or a training contract, that takes effect under a law of a State or Territory relating to the training of employees’.
For example, an agency may engage an apprentice for a period of more than 2 years in order to complete their training requirements.
Essential work during a peak demand period
Section 333F(1)(c) provides that non-ongoing engagements entered into with employees who are engaged to undertake ‘essential work’ during a peak demand period are an exception to the prohibition set out in section 333E of the FW Act.
An agency may require non-ongoing employees to undertake seasonal work. For example, engaging non-ongoing employees to undertake maintenance in national parks that only needs to occur during the summer months and at the end of each summer, there is no ongoing work for the employees to perform. While the engagement does not exceed the 2 years 2 consecutive contracts term limit, engaging an employee for multiple summers would be subject to this exception as is consistent with the definition of exception 333F(1)(c).

Undertake work during emergency circumstances or during a temporary absence of another employee
Section 333F(1)(d) provides that non-ongoing engagements entered into with employees who are engaged to undertake work during emergency circumstances or while another employee is temporarily absent are an exception to the prohibition set out in section 333E of the FW Act.
For example, an agency has offered an employee a non-ongoing contract following a modified merit process, initially for 12 months to backfill a role usually occupied by an employee who has taken maternity leave. After 12 months the employee on maternity leave wishes to extend their leave by an additional 3 months. The agency then offers another non-ongoing contract for an additional 3 months (to a total 15 months and two consecutive contracts). The employee on maternity leave then requests to take a further 3 months of leave. The agency may then offer a further contract of 3 months to the non-ongoing employee (a total of three consecutive contracts) because the employee is engaged for a total term of 18 months (consistent with the term limits in the Directions) and the engagement may be subject to exception 333F(1)(d).

Earning above the high income threshold
Section 333F(1)(e) provides that non-ongoing engagements entered into with an employee who earns over the high income threshold for the year the contract is entered into an exception to the prohibition set out in section 333E of the FW Act.

The high income threshold is determined under the FW Act based on that financial year and is adjusted annually on 1 July. Agencies can find further information on the high income threshold available on the Fair Work Commission’s website, including additional information on what constitutes earnings for the purpose of calculating the high income threshold.

For part-time employees, (and those who work less than a full 12 month contract) the FW Regulations prescribe the method for calculating the high income threshold for the purpose of this exception. This means that they will still meet the high income threshold as if they were working full-time hours.

The high income exception may be relevant for agencies when considering non-ongoing engagements for SES employees. However whether a role meets the threshold for the exception should not be the only consideration when determining whether to engage an employee on a non-ongoing basis. . Agencies should also consider the appropriateness of the engagement as a non-ongoing engagement. 

However, SES employees who are engaged through a merit-based process may be engaged for up to 5 years, where this exception applies.

Government funded work
Section 333F(1)(f) provides that non-ongoing engagements entered into with an employee who performs work that is funded in whole or in part by government are an exception to the prohibition set out in section 333E of the FW Act.

The government funding can be funded in whole or in part by government funding (or of a kind prescribed in the FW Regulations) and must be payable for a period of more than 2 years. Importantly, there must be no reasonable prospects that the funding will be renewed at the end of that period. We anticipate that this will be an extremely high bar to meet. To make this exception even more difficult to rely on, agencies if challenged will be required to prove that there are no reasonable prospects of funding renewal. 

There may be limited circumstances in which this will apply to the APS as this exception is intended for service providers or institutions that receive government funding for specific programs or grants. It is not intended to be used for circumstances where a role is funded through an agencies’ general appropriations 

Time limited governance position
Section 333F(1)(g) provides that non-ongoing engagements entered into with an employee that relates to a governance position that has a time limit under the governing rules of a corporation or association of persons are an exception to the prohibition set out in section 333E of the FW Act.

It is likely that this exception will have limited application in the APS generally, but entities for whom this exception applies may want to seek further legal advice on the application of this exception.

Permitted by a Modern Award
Section 333F(1)(h) provides that if a modern award that covers the employee includes terms that permit any of the circumstances in s333E to occur, then this is an exception to the prohibition set out in section 333E of the FW Act.

It is likely that this exception will have limited application in the APS generally as the Australian Public Service Enterprise Award 2015 does not permit engagement of an employee on a fixed term contract, however it is recommended that agencies seek further legal advice where this exception may apply for their agency. 

Prescribed by the FW Regulations 
Section 333F(1)(i) provides that if the contract is of a kind prescribed by the FW Regulations for the purposes of this provision, then this is also an exception to the prohibition set out in section 333E of the FW Act. 

[bookmark: _Toc149314571][bookmark: _Toc149320317][bookmark: _Toc149320345]The Minister can prescribe further exceptions by regulations. The Minister has made sector specific time limited regulations. A copy of the regulations is available on the Federal Register of Legislation. 
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[bookmark: _Toc121300206]The effect of entering into a prohibited fixed term contract is that the term of the contract that provides for its expiry on a set date will be of no effect, but the contract would otherwise be valid. The employee may be considered an ongoing employee in accordance with section 333G of the FW Act.
Agencies should also be mindful that penalties exist for contravening these provisions in the FW Act, and claims can be pursued in the courts by employees, prospective employees, employee organisations (unions) and the Fair Work Ombudsman. Agencies must therefore be proactive at all times in their management of non-ongoing employee engagements.
[bookmark: _Toc152068825]Disputes regarding fixed term contracts
If a dispute arises about whether the limitations or exceptions apply there are steps set out in the FW Act that can be taken to resolve the dispute. Firstly the agency and the employee (or their appointed representative) must try to resolve the disagreement by discussing the issue. Then, if the dispute cannot be resolved at the workplace level, the dispute can be referred to the Fair Work Commission. 
Agencies should also consult their enterprise agreement, Award or internal policies and procedures to ensure that they meet any obligations in their attempts to resolve disputes regarding fixed term contracts. 
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Section 333H introduces anti-avoidance provisions regarding fixed term contracts. This prohibits an employer from making changes to the timing or terms of a fixed term contract in order to avoid the operation of section 333E.
If there are multiple reasons for making the changes, as long as one of the reasons is to avoid the operation of the new section 333E, this section would apply. 
It is important that agencies understand and carefully document the reasons why particular decisions are made to ensure that it can demonstrate the reasons for a decision. This will ensure clarity in the event that there is a dispute over whether a decision was made in an attempt to avoid obligations. 
The types of actions that must not occur, in order to avoid a right or prohibition, include:
· terminating an employee’s employment for a period
· delaying re‑engaging an employee for a period
· not re‑engaging an employee and instead engaging another person to perform the same, or substantially similar, work for the person as the employee had performed for the person
· changing the nature of the work or tasks the employee is required to perform for the person or
· otherwise altering an employment relationship.

Some examples of anti-avoidance actions could include:
· where a non-ongoing employee’s contract ends and the agency waits for two months before re-engaging the employee on another non-ongoing contract for the purpose of avoiding section 333E
· where a non-ongoing employee’s contract ends and at the conclusion of that contract an agency engages a new non-ongoing employee to perform the same or substantially similar work for the purpose of avoiding section 333E
· where a non-ongoing employee’s contract ends and the agency offers the employee a new contract in a different role for the purpose of avoiding section 333E.

Agencies should put strategies in place to manage the arrangements for non-ongoing employees. However, it is possible that an agency may take action for a reason that does not include an intent to avoid the operation of section 333E.

For example, a non-ongoing employee completes an 18 month contract to deliver a project. The agency makes an assessment that all requirements of the project have been delivered and no further work is required. 6 months after the end of the non-ongoing employee’s contract, the Australian Government asks the agency to complete a second phase of the project and allocates funding, the employee is reengaged to undertake the second phase. The second phase was not contemplated prior to the conclusion of the employee’s previous contract and therefore the agency has not acted to avoid the fixed term provisions.

The anti-avoidance provisions apply in addition to subsection 123(2) of the FW Act which prohibits an employee being engaged for a specified period of time, for a specified task, or for the duration of a specified season as a substantial reason for to avoid having to pay the employee notice of termination or a redundancy payment.

Agencies are encouraged to review their processes and consider if any changes are required to ensure they do not engage in actions that may be inconsistent with the new provisions including the above anti-avoidance measures.
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The legislative framework for employment decisions in the APS consists of legislation, policies directions and guidance materials. While the principal act governing the operation of the APS is the Public Service Act 1999, agencies must also consider the Fair Work Act 2009 and broader Australian employment law when planning for non-ongoing employment.
APS agencies are required to apply the APS Employment Principles when filling vacancies. Offers of ongoing employment to employees must be consistent with this requirement.

[bookmark: _Toc152068828]Which legislation covers which provisions?
The Fair Work Act 2009 (the FW Act)
The FW Act provides the minimum standards and regulations for employment, applying to the national workplace system including the APS. From 6 December 2023, the FW Act will provide limitations on the use of fixed term contracts. The fixed term limitations will apply to non-ongoing employment in the APS.
The Public Service Act 1999 (PS Act)
The PS Act provides that the usual basis of employment in the APS is ongoing, and outlines the elements of a merit-based process. Merit-based recruitment is the default position in the APS.
The Public Service Regulations 2023 (PS Regulations)
The PS Regulations provide the maximum term for non-ongoing employment in the APS employment framework, where a merit-based process has been undertaken. Agencies must note that the maximum terms provided for in the PS Regulations, are limited by the fixed term provisions in the FW Act unless an exception applies.
The Australian Public Service Commissioner’s Directions 2022 (the Directions)
The Directions provide the maximum term for non-ongoing employment in the APS employment framework where a modified merit process has been undertaken. While merit-based recruitment should be preferred by default, there may be circumstances where an individual is engaged on a non-ongoing basis for short-term vacancies using a modified merit process.

In 2023, the PS Regulations were updated to provide that the engagement of non-ongoing employees (excluding casual employees) is subject to the Agency Head being reasonably satisfied that entering into the contract would not contravene subsection 333E(1) of the FW Act. 
[bookmark: _Toc149553667][bookmark: _Toc149553977][bookmark: _Toc152068829]Fixed Term Contract Information Statement
Section 333K of the FW Act requires that employers provide a Fixed Term Contract Information Statement (the Statement) to all employees entering a fixed term contract.
The Statement which will be developed by the Fair Work Ombudsman will set out details on the fixed term contract limitations, exceptions and the dispute resolution procedure.
The Statement must be provided to the employee before, or as soon as practicable after the contract is entered into. If an agency fails to provide the statement in accordance with section 333K of the FW Act the agency may be liable to pay penalties.
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Merit is a fundamental principle in the APS. The PS Act provides that decisions relating to ongoing engagements and promotions are based on merit.
The effect of the amended FW Act is that, where an agency enters into a non-ongoing contract that is in contravention of the fixed term provisions, the end date of that contract will have no effect. In an APS context, this means that the non-ongoing engagement will be regarded as ongoing.
Given the centrality of the merit principle to ongoing employment, agencies must not regard section 333G of the amended FW Act as a means to bypass the requirement for merit-based recruitment. Agencies are expected to proactively manage their non-ongoing workforce to ensure this does not occur. Agencies are also encouraged to consider undertaking merit-based recuitment processes to support the transition from non-ongoing to ongoing employment in circumstances where it is identified that there is an ongoing need for work to be perrformed.  
There are a number of circumstances where it may be appropriate to make an offer of ongoing employment to an existing non-ongoing employee.
An offer of ongoing employment can be made where a candidate is found suitable:
· in a merit-based process for the role, or
· in a merit-based process for a similar role, where the agency agrees that it is a similar vacancy and the merit list is shared.
Note: The sharing of a merit list or pool for similar vacancies with another agency supports the efficient use of resources and managing talent, and is strongly encouraged.
[bookmark: _Toc152068831]Advertising flexibly
Where there is a reasonable possibility that a non-ongoing vacancy will become ongoing in the future, agencies may advertise the vacancy with the intention to initially fill it on a non-ongoing basis. If the agency intends to draw on the merit list to make a subsequent ongoing offer, it must also be advertised as ongoing. Agencies should take reasonable steps to ensure that candidates understand that the opportunity is initially for a non-ongoing engagement.
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[bookmark: _Toc152068833]Scenario 1
Scenario: An agency has a requirement for a temporary role to develop new branding and a website design. The agency does not currently employ graphic designers and does not have any employees with the required skills. The agency would like to engage a graphic designer from a temporary register for a specified task with an expected duration of 3 years.
Answer: The engagement would be unlikely to contravene the fixed term provisions in the FW Act as the role would likely be subject to the exception 333F(1)(a), the contract is only to perform a distinct and identifiable task requiring an employee with specialised skills that the agency does not currently have. 
However, as the engagement is anticipated to be 3 years, and the agency is seeking to fill the role through a temporary register, the engagement would be inconsistent with the Directions.
A temporary register is not a merit-based process and therefore should the agency wish to engage a graphic designer using a temporary register, they will be limited to an initial engagement term of 12 months with the option to extend to three years.
If the agency would like to engage the employee for a specified task, with an expected term of 3 years, they will need to undertake a full merit-based selection process.
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Scenario: An employee is engaged by an agency as a non-ongoing EL1 project lead. They are one of six non-ongoing employees engaged to undertake project work. Their second contract is due to finish on 31 December 2023. The agency is aware of the non-ongoing engagement limit of 2 years or 2 contracts, whichever is the lesser.  The employee’s team value their addition to the team, but can only offer non-ongoing employment as they are unsure whether the project the employee works on will continue. Following a team restructure in November 2023, the employee contacts the agency’s recruitment team to discuss a new EL1 vacancy that they wish to be considered for. It is not the role the employee is currently performing, but a similar role.
If the agency advertises this vacancy and conducts a merit-based selection process, can the employee continue to be engaged as a non-ongoing employee in this new EL1 role if they are identified as a suitable candidate?
Answer: 
The employee cannot be engaged in a similar role if they are identified as suitable in this selection process. This is because, unless the role is covered by an exception, an employee can only be engaged in the same or a similar role for a maximum of two years or two contracts, whichever is the lesser. The advertised role is similar to the previous non-ongoing role the employee was engaged to perform. If the agency engaged the employee for this new non-ongoing EL1 role, it would be contravening subsections 333E and also possibly subsection 333H(1)(c) of the FW Act.
Subsection 333E(5)(b) of the FW Act addresses circumstances where the previous contract was for the employee to perform the same, or substantially similar, work as the employee is required to perform under the current contract and there was substantial continuity of the employment relationship. 
The Explanatory Memorandum for the SJBP Act (at 581) notes 'substantial continuity' of the employment relationship between contracts is planned to ensure that periods between contracts not intended to end the relationship between the employer and the employee do not break the connection between the contracts for the purposes of sections 333E.
[bookmark: _ftnref158]Subsection 333H(1)(c) of the FW Act is an anti-avoidance provision that provides that an employer is also prohibited from making contrived or artificial changes to the timing or terms of a fixed term contract to avoid the prohibitions on consecutive contracts. This includes, for example, where an employer artificially changes the work duties of the employee between two contracts, so that the employee could not be said to be performing the same or similar work for the employer.
If the employee is assessed as suitable the only option the agency has is engaging the employee on an ongoing basis. They are unable to engage another candidate for the non-ongoing role as this would contravene subsection 333H(ba) – engaging another person to perform the same or similar work.
The agency may consider reviewing their workforce planning to determine whether it has capacity to employ a smaller number of ongoing staff to undertake project work and move between projects, rather than continuing to employ non-ongoing staff to undertake this work.
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If an agency engages a non-ongoing employee using a modified merit process after the commencement of section 333E of the Fair Work Act 2009, what is the maximum term they can be engaged for?
From the commencement of section 333E of the FW Act a non-ongoing employee can be engaged using a modified merit process for an initial period of 12 months with the option to extend, up to a total period of 18 months.

If an agency engages a non-ongoing employee using a merit-based process after the commencement of section 333E of the Fair Work Act 2009, what is the maximum term they can be engaged for?
Non-SES
After the commencement of section 333E of the FW Act the engagement of a non-ongoing non-SES employee will be limited to two years or two contract terms unless the engagement is covered by one of the exceptions in section 333F of the FW Act. If an exception applies a non-ongoing non-SES employee who has been engaged using a merit-based process can be engaged for up to three years in accordance with the provisions in the PS Regulations.

SES
After the commencement of section 333E of the FW Act the engagement of a non-ongoing SES employee will be limited to two years or two contract terms unless the engagement is covered by one of the exceptions in section 333F of the FW Act. The exception for employees earning more than the high income threshold may apply. If an exception applies a non-ongoing SES employee who has been engaged using a merit-based process can be engaged for up to five years in accordance with the provisions in the PS Regulations.

What happens if an employee has a non-ongoing contract in place and an agency wishes to extend that contract after the commencement of section 333E of the Fair Work Act 2009?
While existing contracts will be able to continue in force on their existing terms, any extensions to non-ongoing contracts following the introduction of section 333E of the FW Act must take into account any previous contracts, which may limit the ability to extend the contract. Contracts entered into prior to commencement of section 333E of the FW Act will count towards the two-contract limit after commencement of the provision. It may not be possible to extend a contract that has already lasted more than two years.

Can an agency extend an employee’s non-ongoing contract prior to the commencement of section 333E of the FW Act? 
If an existing non-ongoing employee has not yet reached the maximum 3 year total contract time limit (for example, they have been engaged for 18 months) an agency may extend the non-ongoing contract providing that the total period of the whole contract does not exceed three years.


Does section 333E of the FW Act apply to casual employees?
No. Section 333E of the FW Act does not apply to casual employees.  This means the provision does not apply to APS employees engaged on an irregular or intermittent basis. Where an agency intends for an employee to be engaged on an irregular and intermittent basis, this should be communicated clearly at the time of engagement and in accordance with the definition of casual employment as established under the FW Act. Further information on casual provisions in the FW Act can be read at:  Circular 2022/10: Fair Work Act casual employment provision

Does section 333E of the FW Act apply to an employee engaged on a temporary inter-agency transfer under section 26 of the Public Service Act 1999?
Section 26 of the PS Act allows an Agency Head to enter into a written agreement with an ongoing APS employee in another agency to move the employee to their agency. The amendments to non-ongoing employment therefore do not apply to temporary transfers under section 26 of the PS Act as employees moving under section 26 are already engaged in the APS as ongoing employees.

What is considered ‘the same, or substantially similar, work’ for the purposes of section 333E(5)(b) of the FW Act?
Section 333E(5)(b) of the FW Act, which deals with consecutive contracts, refers to circumstances in which the previous contract was for the employee to perform the same, or substantially similar, work as the employee is required to perform under the current contract and there was substantial continuity of the employment relationship. In these circumstances the two year or two contract limit applies (if there are no exceptions as set out in section 333F that apply).
An employer is prohibited from making contrived or artificial changes to the timing or terms of a fixed term contract as a means of avoiding the prohibitions on consecutive contracts under section 333H(1)(c) of the FW Act. This includes, for example, where a hypothetical employer artificially changes the work duties of the employee between two contracts, so that the employee could not be said to be performing the same or similar work for the employer.
Agencies should also ensure that duty statements are up to date and accurately reflect the nature of the work. It should not be assumed that different roles or classifications will be considered different work and consideration should be given to the substance of the work performed.
What is considered ‘substantial continuity of the employment relationship’ for the purposes of section 333E(5)(c) of the FW Act?

[bookmark: _ftnref159]This provision is intended to ensure that the limitation on the use of fixed term contracts still applies to consecutive contracts that have a temporary break in between them, but the employment relationship essentially continues. Periods between consecutive fixed terms contracts that are not intended to end the relationship between the employer and the employee are ignored. An example could include where an employee has taken a short break for personal reasons. However, an employer is prohibited from making contrived or artificial changes to the timing or terms of a fixed term contract as a means of avoiding the prohibitions.
However, exactly what constitutes ‘substantial continuity’ of the employment relationship will depend on the circumstances of each case.
How can an agency determine if an exception in section 333F will apply in a particular circumstance?
If an agency intends to rely on a particular exemption, it will have the burden of demonstrating that the exception applies in the case of any disputes arising.
However, whether an exception will apply in a particular circumstance may depend on a number of factors and it is recommended that an agency may need to seek legal advice prior to making any offer in order to fully assess the risks in any particular situation.
If a non-ongoing employee’s contract has met the two year / two contract time limit does that employee automatically become ongoing?
Where a fixed term contract is made in breach of the new provisions, the employee will be considered a permanent employee. The term of the contract that provides for its expiry on a set date will be of no effect, but otherwise the contract would be valid. The employee will retain the terms and conditions of their contract while gaining access to relevant safety net provisions.

There is an expectation that agencies will proactively implement workforce strategies to manage the potential risk of contravening section 333E of the FW Act. This would include maintaining records of all of those employees who have non-ongoing contracts in place and proactively managing compliance with the FW Act provisions.

If an Agency Head (or their delegate) were to enter into a contract of employment, whether unintentionally or otherwise, that contravenes section 333E(1) of the FW Act, not only would there be potential exposure to financial penalties for contravening these provision in the FW Act, but an Agency Head may also breach section 12 or section 13 of the PS Regulations that requires the Agency Head to be reasonably satisfied that entering into the contract would not contravene subsection 333E(1) of the FW Act.

Agency Heads have an obligation to uphold the requirements of the PS Act and its subordinate legislation including the APS Code of Conduct, which requires Agency heads and APS employees to act with care and diligence in the course of APS employment. Agencies must therefore act with due diligence at all times in their engagement and management of non-ongoing employees.

How long can an agency extend a contract for a non-ongoing employee who was engaged prior to the commencement of section 333E of the Fair Work Act 2009 using a modified merit process?
Where an employee was initially engaged prior to the commencement of the fixed term provisions in the FW Act, from 6 December 2023 the agency can offer an extension of the employees contract providing the total period of engagement will be up to 2 years or two contract terms (whichever is less). Where an employee is subject to an exception under the FW Act (such as the high income threshold exception), the contract can be extended up to a total period of 3 years. This is because the existing contract will continue on its terms and can be extended in accordance with the provisions in the Directions that applied at the time the employee was engaged (an 18 month initial term with the option to extend up to 3 years). 
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· Review template recruitment documents
· Review approvals processes for non-ongoing positions
· Consider overall staffing strategy
· Download the Fixed Term Information Statement from Fair Work Ombudsman on 6 December 2023.
[bookmark: _GoBack]Further information
HR practitioners seeking more information on non-ongoing engagements and changes to the Fair Work Act 2009 can contact the Employment Policy team via employmentpolicy@apsc.gov.au or call the advice line on (02) 6202 3857.
Information on workforce planning including resources is available on the APSC’s website or by contacting the APSC Workforce Planning team via APSWFP@apsc.gov.au 
Fair Work Ombudsman information is available at: Pay secrecy, job ads and flexible work - Fair Work Ombudsman
Fair Work Ombudsman Fixed Term Contract Information Statement is available from 6 December 2023 at: www.fairwork.gov.au/ftcis
Department of Employment and Workplace Relations information is available at: Limiting the use of fixed-term contracts - Department of Employment and Workplace Relations, Australian Government (dewr.gov.au)
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